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REBUTTAL TESTIMONY
OF

THEODORE E. ROBERTS
DOCKET no. E-01345A-07-0420

s

2

3

4
Q.1 Please state your name and business affiliation.

5

A.l I  a m employed by Sempr a  Ener gy a s  Senior
6

My name is  Theodore E.  Rober ts .
Regulatory Counsel.

7

8 Q.z On whose behalf are you testifying, and are you the same Theodore E. Roberts that
sponsored Direct Testimony in this proceeding"

9

A.2
10

Yes, I am. I am providing testimony on behalf of Mesquite Power, L.L.C., Southwestern
Power Group II, L.L.C. and Bowie Power Station, L.L.C. ("Mesquite/SWPG/Bowie").

1 1

¢
' 1 2 Q.3 Please summarize the rebuttal testimony that you are providing on behalf of

Mesquite/SWPG/Bowie in this proceeding?
1 3

A.3
1 4

Mesquite/SWPG/Bowie are responding to the Direct Testimony filed by Patrick Dinkel
on behalf of Arizona Public Service Company ("APS") and by Commission Staff witness
Barbara Keene.
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Q.4 Please summarize your rebuttal testimony.
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A.4

18

19

20

21
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23

24

25

The testimony of APS and Staff both appear to implicitly assume that the Recommended
Best Practices for Procurement that were discussed in my direct testimony are applicable
to APS'  elect r ic procurement  dur ing the per iod of the self-build mora tor ium,  as  I
advocated in my direct testimony. In that regard,  APS has requested that specified
timelines apply to the Commission's consideration of any future request for authorization
to self-build,  subject to cer tain conditions,  and APS' request seems reasonable. In
addit ion,  Staff acknowledged while ut ility compliance with its  Recommended Best
Pract ices  for  Procurement  is  cur rent ly voluntary,  such compliance "could become
mandatory" if the Recommended Best Practices were incorporated into the Commission's
Rulemaking on Resource Planning that is currently underway. Mesquite/Bowie/SWPG
believe that the Recommended Best Practices should be made mandatory for APS for the
dura t ion of the self-build mora tor ium,  and fur ther  believe tha t  should be the case
regardless of whether or not the same are also mandated for all utilities under future
resource planning rules.

26

27 Q.s Why do Mesquite/SWPG/Bowie believe that APS's request for a specific timeline
applicable to the Commission's consideration of any future request for authorization
to self-build is reasonable"28
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13

As  wa s  de mons tra te d in the  Commis s ion's  cons ide ra tion of the  AP S  s e lf-build re que s t in
Docke t No. E-01345A-06-0464, the  pa s s a ge  of time  a dds  unce rta inty to  the  pric ing of a
propos e d  powe r purcha s e  a gre e me nt or powe r p la n t a cquis ition  be ca us e  the  s upply of
la bor a nd ma te ria ls  is  in  a  cons ta nt s ta te  of flux, pa rticula rly with ite ms  s uch a s  turbine s
for which the re  is  a  high de ma nd a nd a  long le a d time . Tha t unce rta inty a ffe c ts  the  price
a  b idde r is  willing  to  o ffe r a nd  u ltima te ly d ire c tly impa c ts  cons ume rs  in  the  price s  tha t
AP S  pa ys  for re s ource s . In  orde r to  provide  cons ume rs  the  gre a te s t prote c tion a nd for
AP S  to ha ve  the  gre a te s t ce rta inty in contra cting, e xpe ditious  re s olution of a ny s e lf-build
a uthoriza tion re que s t wo u ld be importa nt. O f  e v e n gre a te r importa nce to
Me s quite /S WP G/Bowie , AP S ' dire ct te s timony e xp lic itly a cknowle dge s a nd
e n c o m p a s s e s  th e  rig h t o f "a n  in te rve n in g  b id d e r" to  c h a lle n g e  th e  fa irn e s s  o f AP S '
c o n d u c t o f a n y s o lic ita tio n  th a t re s u lte d  in  a  s e lf-b u ild  a u th o riza tio n  re q u e s t b e in g
pre s e nte d to  the  Commis s ion. S uch re cognition of rights  goe s  a  long wa y to  a ddre s s ing
th e  c o n c e rn s  ra is e d  b y Me s q u ite /S WP G /Bo wie  a n d  o th e r p a rtie s  in  Do c ke t No .  E -
01345A-06-0464 . Howe ve r, Me s quite /S WP G/Bowie  would  a dd  tha t,  fo r the  dura tion  of
the  s e lf-build  mora torium, tha t re cognition  of rights  s hould  be  e xte nde d to  a ny pa rty to
the  S e ttle me nt who  ha s  a  le g itima te  c onc e rn  with  AP S ' a dhe re nc e  to  the  te rms  o f the
S e ttle m e n t,  a n d  n o t b e  lim ite d  o n ly to  b id d e rs  in  th e  s o lic ita tio n . with  th a t c a ve a t,
Me s quite /S WP G/Bowie  be lie ve  tha t AP S ' re que s t for a  s pe c ific  time ta ble  is  re a s ona ble ,
a n d  its  p ro p o s e d  tim e ta b le s  a p p e a r re a s o n a b le ,  a lth o u g h  we  u ltim a te ly d e fe r to  th e
Commis s ion a s  to the  s pe cific time fra me  a dopte d.
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Q.6 What is Mesquite/SWPG/Bowie's reaction to the Staff's position regarding the Best

Practices for Utility Procurement"
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Me s quite /S WP G/Bowie  be lie ve , a s  s ta te d in my dire ct te s timony, tha t the  Commis s ion
s hould go furthe r tha n wha t the  S ta ff te s timony s ugge s ts . S pe cifica lly, S ta ff indica te d
tha t the  Commiss ion should ma ke  no cha nge s  to the  S e ttle me nt or De cis ion No. 67744
be ca us e  AP S ' will be  s crutinize d in its  procure me nt pra ctice s  a nd ma y s uffe r in future
prude nce  re vie ws  if it doe s  not fo llow the  Re comme nde d Be s t P ra ctice s . Without
re s ta ting my direct te s timony, for a ll of the  rea sons  offe red the re , Mesquite /SWPG/Bowie
be lieve  tha t the  Recommended Bes t P ractice s  should be  ove rla id onto Pa ragraphs  75(b)
a n d  7 5 (d ) o f th e  S e ttle me n t a n d  De c is io n  No .  6 7 7 4 4  s o  th a t th e y co n tro l AP S '
procure me nt pra ctice s . S uch ove rla y would he lp to unify the  S e ttle me nt a nd s e lf-build
mora torium with the  procure me nt workshops  a nd the  ongoing Rule ma king on Re source
P la nning, if the  Re comme nde d Be s t P ra ctice s  a re  a lso ma de  ma nda tory the re , a s  S ta ff
a llude d to in its te s timony. More ove r, a dopting Me s quite /S WP G/Bowie 's
re comme nda tion in this  ma nne r will be ne fit AP S  by re ducing its  e xpos ure  to pote ntia l
disa llowance  resulting from a  subsequent prudence review.24

25

26
Q.7 Do you have anything else to add"

27 A.7 I would only a dd tha t Me s quite /S WP G/Bowie  a re  ple a s e d to s e e  tha t S ta ff; AP S  a nd
Me s quite /S WP G/Bowie  s e e m to be  la rge ly in a gre e me nt a s  to the  a pplica bility of the
Recommended Bes t P ractice s  for Utility P rocurement to APS 's  obliga tions  unde r the  se lf-28
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2

build  mora to rium provis ions  o f the  S e ttle me nt a nd  De cis ion  No. 67744 . Explic it
recognition of this  agreement and integra tion of the  Recommended Best Practices  into the
Settlement and Decision No. 67744 as  we have  advocated s tands to benefit a ll parties .

3

4 Q.8 Does that complete your Rebuttal Testimony"

5 A.8 Yes, it does .
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PREPARED DIRECT TESTIMONY
OF

THEODORE E. ROBERTS
DOCKET no. E-01345A-07-0420

r

1

2

3

4
Q.1 Please state your name and business affiliation.

5
A.l

6
My name is  Theodore E.  Rober ts . I  a m employed by Sempr a  Ener gy a s  Senior
Regulatory Counsel. In that regard, Appendix "A" to this testimony sets forth a summary
of my education and professional experience.

7

8
Q.2 Upon whose behalf are you testifying in this proceeding?

9
A.2

10
I am providing testimony on behalf of Mesquite Power,  L.L.C.,  Southwestern Power
Group II, L.L.C. and Bowie Power Station, L.L.C. ("Mesquite/SWPG/Bowie").

1 1

12 Q.; What is the general nature of the direct testimony that you are providing on behalf
of Mesquite/SWPG/Bowie in this proceeding?

1 3

1 4
Mesquite/SWPG/Bowie are responding to the Commission's invitation to offer comment
as  to whether  and how the self-build mora tor ium approved by the Commission in
Decision No. 67744 should be modified.

1 5

1 6
Q.4 What is the background to the "invitation" from the Commission to which you

refer"
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18 A.4 In Decision No. 69663, issued on June 28, 2007 in APS' 2005 rate case, the Commission
ordered that it's Hearing Division

19

20

2 1

" . . .conduct a proceeding pursuant to A.R.S. § 40-
252 to consider  modifying Decis ion No.  67744
relating to the self-build option." [Decision No.
69663, page 157, lines 13-14]

22

23
In Decision No. 67744, issued on April 7, 2005 in APS' 2003 rate case, the Commission
had approved, with certain modification, the self-build moratorium that was the subject of
an August 18, 2004 Settlement Agreement executed by parties to APS' 2003 rate case.24

25

26

27

Thereafter ,  on July 10,  2007, the above docketed proceeding was established for  the
aforesaid purpose. On July 23, 2007, Mesquite/SWPG/Bowie filed a joint Application
For Leave To Intervene in this  proceeding. By mea ns  of  a  S ep t ember  12 ,  2007
Procedural Order the requests of Mesquite/SWPG/Bowie and several other parties for
leave to intervene were granted.

28
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On Octobe r 4, 2007, a nothe r P roce dura l Orde r wa s  is s ue d in this  proce e ding. Among
othe r procedura l ma tte rs , the  P rocedura l Orde r provided tha t pa rtie s  des iring to file  direct
te s timony on the  que s tion of whe the r or not De cis ion No. 67744 a nd the  s e lf-build
mora torium should be  modified were  to do so on or be fore  12:00 p.m. on Friday, Janua ry
11, 2008. My dire ct te s timony on be ha lf of Me squite /S WP G/Bowie  is  be ing submitte d in
response  to tha t directive .4

5
Q.s

6
Do Mesquite/SWPG/Bowie believe that Decision No. 67744 and the self-build
moratorium should be modified"

7 A.5 Ye s , the y do. In my dire ct te s timony I will dis cus s  both why a nd how the y be lie ve  the
se lf-build mora torium should be  modifie d.8

9
Q.6 Why do Mesquite/SWPG/Bowie believe that a modification is necessary?

10
A.6

11

Ni
' 12

In De cis ion No. 67744, the  Commis s ion re ite ra te d its  pre vious ly e xpre s s e d s upport for
compe titive  whole s a le  e le ctricity ma rke ts , a nd it fotmd the  s e lf-build mora torium to be
cons is te nt with tha t public policy obje ctive . [De cis ion No. 67744, pa ge  26, line s  8-9] In
addition, the  Commission s ta ted tha t

13
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..we  will re quire  AP S  to obta in the  Commiss ion's
e xpre s s e d  a pprova l for AP S ' a cquis ition  of a ny
ge ne ra ting fa cility or inte re s t in a  ge ne ra ting fa cility
pursuant to a RFP or othe r compe titive
s olicita tion is s ue d  be fore  J a nua ry 1, 2015"
[De c is io n  No . 6 7 7 4 4 ,  p a g e  2 5 ,  lin e s  2 3 -2 5 ]
[emphasis  supplied];

18 a nd, in Footnote  35, the  Commis s ion de fine d the  phra s e  "compe titive  s olicita tion" to
include "

19

20

2 1

22

" ...a RFP issued pursuant to paragraph 78 of the
Settlement Agreement or any solicitation issued by
APS using its Secondary Procurement Protocol
pursuant to paragraph 8 0  o f  t h e Settlement
Agreement." [Decision No. 67744, page 25, lines
27-28123

24

25

26

In Docke t No. E-01345A-06-0464, the  Commiss ion ha d occa s ion to inte rpre t a nd a pply
the  provis ions  of the  s e lf-build mora torium a nd the  a pplica ble  portions  of De cis ion No.
67744 for the  firs t time . As  the  Commis s ion is  a wa re , the re  we re  s ha rp dis a gre e me nts
a mong re pre se nta tive s  of AP S , the  Commiss ion's  S ta ff; the  Arizona  Compe titive  P owe r
Allia nce  a nd Me s quite /S WP G/Bowie  a s  to how va rious  provis ions  of the  S e ttle me nt
Agreement and re la ted portions  of Decis ion No. 67744 were  to be  inte rpre ted and applied.

27

28
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1

2

3

4

5

I will not re ite ra te  those  disa gre e me nts . Howe ve r, it be ca me  cle a r tha t ce rta in provis ions
of the  Se ttlement Agreement were  subject to more  than one  inte rpre ta tion, and tha t ce rta in
e ve nts , such a s  the  e xit of AP S ' a ffilia te , P inna cle  We s t Ene rgy Corpora tion ("P WEC"),
from the  compe titive  gene ra tion bus iness  had supe rseded the  factua l and lega l se tting in
which the  S e ttle me nt wa s  ne gotia te d a nd a dopte d. In a ddition, Me squite /S WP G/Bowie
be lie ve  tha t the  Commiss ion's  ultima te  dispos ition of tha t ma tte r in De cis ion No. 69400

proce e ding, including the  time  cons tra int within which the  Commis s ion ha d to re nde r a
de cis ion.

6

7

8

9

10

Wha t Me s quite /S WP G/Bowie  be lie ve  would be  cons tructive  in  this  proce e ding is  to
a ddre s s  how the  s e lf-build mora torium a nd De cis ion No. 67744 s hould be  modifie d in
light of (i) the  Commis s ion 's  e xpe rie nce  in  Docke t No. E-01345A-06-0464, a nd (ii)
subse que nt de ve lopme nts  a t the  Commiss ion re la ting to the  compe titive  procure me nt of
powe r a nd powe r re source s  by Arizona 's  e le ctric utilitie s , e spe cia lly De cis ion No. 70032
a n d  th e  Co mmis s io n 's  a d o p tio n  o f th e  Re co mme n d e d  Be s t P ra c tice s  Fo r Utility
Procurement.

11

12 Q.7 Please describe how Mesquite/SWPG/Bowie believe that the self-build moratorium
and related portions of Decision No. 67744 should be modified.

13
A.7

1 4
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Mesquite /SWPG/Bowie  be lieve  tha t (i) Decis ion No. 70032, a s  is sued by the  Commiss ion
on De ce mbe r 4, 2007 in Docke t No. E-00000E-05-0431, a nd (ii) the  Commiss ion S ta ffs
Nove mbe r 6 , 2007 Re comme nde d Be s t P ra ctice s  For P rocure me nt, a s  a dopte d  in
De cis ion  No. 70032, s hould  gove rn  the  Commis s ion 's  re -e xa mina tion  of Artic le  IX
(Compe titive  P rocurement of Power) of the  Se ttlement Agreement and re la ted portions  of
De cis ion No. 67744. As  the  Commiss ion note d in De cis ion No. 70032,

1 7

1 8

1 9

20

2 1

22

"Commission Decision No. 67744 directed Staff to
schedule workshops on resource planning issues.
Additionally, as part of the Settlement Agreement
of that case, it was agreed that the Commission
Staff will schedule workshops on resource planning
issues to focus on developing needed infrastructure
and developing a flexible, timely, and fair
competitive procurement process. (Paragraph 79,
Settlement Agreement)."

23

24

25

26

27

The aforementioned Recommended Best Practices For Procurement represent the work
product resulting from those workshops, and they establish specific standards and
requirements for the intended competitive procurement process and infrastructure. Thus,
the Recommended Best Practices For Procurement should be integrated into the
Settlement Agreement and Decision No. 67744 in order to (i) provide greater clarity and
unity, (ii) preserve the benefits of wholesale competition that the Commission found
existed in its prior decisions, and (iii) f ill in gaps that were exposed during the
Commission's consideration of Docket No. E-01345A-06-0464.

28
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2

3

4

5

More  spe cifica lly, the  Re comme nde d Be s t P ra ctice s  For P rocure me nt should cla rify the
s ta nda rd tha t AP S  mus t me e t whe n s e e king a pprova l of a ny s e lf-build, a s  we ll a s  the
s ta nda rd(s ) by which the  Commis s ion will e va lua te  a ny s e lf-build propos a l put forth by
APS . Accordingly, the  Re comme nde d Be s t P ra ctice s  For P rocure me nt s hould be
followed by APS in seeking long-tenn gene ra tion re sources  unde r Pa ragraph 75(b) of the
S e ttle me nt Agre e me nt, a nd s hould a ls o be come  the  "a pplica ble  compe titive  re s ource
a cquis ition rule s  or orde rs  re sulting from the  workshop/rule ma king proce e ding de scribe d
in paragraph 79" and ca lled for in Paragraph 75(d) of the  Se ttlement.

6

7

In a ddition to utilizing the  Re comme nde d Be s t P ra ctice s  For P rocure me nt in the  wa y I
ha ve  de s cribe d, P a ra gra ph 75(b) s hould be  modifie d by s triking the  phra s e  "from the
competitive  wholesa le  marke t" so tha t the  Paragraph would then read as  follows:

8

9

"The  Company's  e fforts  to secure  adequa te  and reasonably-priced long-te rm
resources to meet these needs."

10

1 1

1 2

1 3

Such a  change  would make  it clear tha t the  procedures  outlined in the  Recommended Best
P ra ctice s  For P rocure me nt, including re lia nce  on a  RFP  proce s s  a nd a n inde pe nde nt
monitor, would be  the  prima ry me a ns  through which APS  should se e k to sa tis fy its  long-
te rm re s ource  ne e ds . It would a ls o re s olve  the  a mbiguity s urrounding the  na ture  a nd
s cope  of the  compe titive  whole s a le  ma rke t tha t be ca me  a n is s ue  in  Docke t No. E-
0)345A-06-0464.

14o
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More ove r, following the  Re comme nde d Be s t P ra ctice s  For P rocure me nt would he lp to
e ns ure  tha t AP S  doe s  re ly principa lly on the  compe titive  ma rke ts  to me e t is  long-te rm
resource needs, as contemplated by the language quoted above.
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1 7 Q.8

18

Wby should the Recommended Best Practices For Procurement be mandatory for
APS for the duration of the self-build moratorium, as contrasted with discretionary
for other Arizona electric utilities subject to regulation by the Commission, such as
Tucson Electric Power Company and the electric cooperatives"

1 9

20 A.8

2 1

22

There  a re  a t leas t two (2) reasons  and they a re  re la ted. Firs t, APS agreed to the  se lf-build
mora torium in cons ide ra tion of othe r pa rtie s  in AP S ' 2003 ra te  ca s e  withdra wing the ir
oppos ition  to  AP S ' re que s t for a uthority to  a cquire  the  1 ,700 me ga wa tts  of P WEC
genera ting a sse ts  and include  them in APS ' ra te  base . In fact, in Decis ion No. 67744, the
Commission express ly recognized tha t linkage  when it s ta ted

23

24

25

"We  ge ne ra lly a gre e  tha t the  se lf-build mora torium
proposed in the  Agreement is  use ful for addre ss ing
the  pote ntia lly a nticompe titive  e ffe cts  tha t ma y be
a s s ocia te d  with  ra te -ba s ing the  P WEC a s s e ts ."
[Decis ion No. 67744, page  25, lines  13-15]

26

27 and further, where  it s ta ted

28
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2

"The  s e lf-build  mora torium a gre e d  to  by AP S  is
co n s is te n t with  th e  Co mmis s io n 's  s u p p o rt fo r
compe titive wholesa le e le ctricity ma rke ts .
[Decis ion No. 67744, page  26, lines  8-9]

3

4

5

6

7

Second, a s  the  Commiss ion itse lf noted in Decis ion No. 70032, the  Recommended Bes t
P ra ctice s  For P rocure me nt re pre s e nt the  re s ulting work product of thos e  works hops
provide d for in Pa ra gra ph 79 of the  Se ttle me nt Agre e me nt. In tha t re ga rd, Pa ra gra ph 79
e xpre s s ly re quire d tha t "the  works hops  will be  ope n to a ll s ta ke holde rs  a nd the  public"
[S e ttle me nt Agre e me nt, pa ge  18], a nd, AP S  wa s  a n a ctive  pa rticipa nt in the  workshops
which re sulted in the  Recommended Bes t P ractice s  For P rocurement. Thus , APS cannot
sugge s t tha t it ha s  not ha d a n opportunity for e ithe r pre se nta tion or cons ide ra tion of its
views upon competitive  procurement matte rs .

8

9
Q.9

1 0

1 1

You have not discussed as yet whether Mesquite/SWPG/Bowie believe that
Paragraph 80 of the Settlement Agreement needs to be modified in order to
incorporate the Recommended Best Practices For Procurement. What is their
position in that regard?

Ni
- . 12

A.9 Paragraph 80 provides tha t
13

m<<5o ._ 14
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"AP S will continue to use its Secondary
P rocure me nt P rotocol e xce pt a s  modifie d by the
e xpre s s  te rms  o f th is  Agre e me nt o r unle s s  the
Commis s ion a uthorize s  othe rwis e ." [Se ttlement
Agreement, page 18, emphasis  supplied]
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17

18

19

To the extent that the procurement requirements imposed upon APS by the Settlement
Agreement and/or APS' Secondary Procurement Protocol are in any degree less
restrictive, inconsistent with, or less clear and specific than the Recommended Best
Practices For Procurement, it is the position of Mesquite/SWPG/Bowie that the latter
constitute an "overlay" on the former.

20

2 1

22

Stated differently, and within the context of Paragraph 80, it is both reasonable and
appropriate to interpret the phrase "unless the Commission authorizes" as meaning
"unless the Commission directs otherwise." This interpretation is consistent with the
language of Decision No. 67744 where it states that

23

24

25

APS will continue  to use  its  Secondary Procurement
P ro toco l e xce p t a s  mod ifie d  by the  S e ttle me n t
Agreement or by Commis s ion de cis ion. [De cis ion
No. 67744, page  26, lines  1-3, emphasis  supplied]

26

27

In the  vie w of Me s quite /S WP /Bowie , Commis s ion De cis ion No. 70032 a ffe cte d s uch a
change  to APS ' procurement procedures . Thus , to the  extent tha t any inconsis tency might
e xis t b e twe e n  th e  p ro vis io n s  o f AP S ' S e co n d a ry P ro cu re me n t P ro to co l a n d  th e

28
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q

1 re quire me nts  of the  Re comme nde d Be s t P ra ctice s  For P rocure me nt, the  la tte r would
control.

2

3

4

Q.10 Are there any specific provisions or specific language within Decision No. 67744 that
must be modified, in order to accomplish the modification to which you have
testified?

S

6
A.10 Ba se d upon my discuss ions  with Me squite /S WP G/Bowie 's  re gula tory counse l in Arizona ,

I do not be lieve  so.

7

8

9

10

"The  Commis s ion ma y a t a ny time , upon notice  to
the  corpora tion a ffected, and a fte r opportunity to be
he a rd or upon a  compla int, re scind, a lte r or a me nd
any decis ion made  by it."

12

13

14
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The s ta tute  on its  face  does  not appear to prescribe  the  manner in which a  prior decis ion is
to  be  re s cinde d, a lte re d or a me nde d, a s  long a s  the  re quire me nts  of notice  a nd a n
opportun ity to  be  he a rd  a re  s a tis fie d . Furthe r, ba s e d  upon  my d is cus s ions  with
Me s qu ite /S WP G/Bowie 's  Arizona  re gu la to ry couns e l,  it is  my unde rs ta nd ing  tha t
Arizona  ca s e  la w doe s  not pre s cribe  a ny s pe cific ma nne r in  which s uch re s cis s ion,
a lte ra tion or amendment is  to be  accomplished. Ra the r, tha t is  le ft to the  discre tion of the
Commiss ion in the  circums ta nce s  the n be fore  it. In this  ins ta nce , s ince  the  Commiss ion
ma de  only one  Finding of Fa ct [Finding of Fa ct No. 33] a nd no Conclus ions  of La w in
De cis ion No. 67744 which spe cifica lly re fe r to the  se lf-build mora torium, it would a ppe a r
to have  broad la titude  in the  decis ion to be  issued in this  proceeding as  to how it des ires  to
amend Decis ion No. 67744 in tha t regard.

18

19
Q.11

20

Do Mesquite/SWPG/Bowie believe that the Commission has jurisdiction and
authority to modify one or more of the provisions of Article IX (Competitive
Procurement of Power) of the Settlement Agreement, as you have discussed and
recommended in your testimony"

2 1
A.l1

22

23

24

25

26

Ye s , ba s e d upon my dis cus s ions  with  Me s quite /S WP G/Bowie 's  Arizona  re gula tory
couns e l. In tha t re ga rd, he  ha s  dire cte d my a tte ntion to the  J uly 13, 2007 P roce dura l
Orde r which wa s  is sue d in this  proce e ding. Tha t P roce dura l Orde r e xpre ss ly s ta te s  tha t
a ll pa rties  to APS ' 2003 ra te  case  were  be ing sent a  copy of the  Procedura l Order, in order
tha t the y would  ha ve  no tice  tha t the  Commis s ion  wa s  ope n ing  a  ne w docke t a nd
ins tituting a  ne w proce e ding for the  e xpre s s ly s ta te d purpose  of cons ide ring whe the r to
modify De cis ion No. 67744 a s  it re la te s  to the  s e lf-build mora torium. Furthe r, those
pa rtie s  to AP S ' 2003 ra te  ca se  we re  a dvise d of the  ne e d to re que s t inte rve ntion, if the y
wished to pa rticipa te  in this  proceeding.

27

28
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1

2

Q.12 How does notice of the fact that the Commission is considering modifying Decision
No. 67744 as it relates to the self-build moratorium authorize the Commission to
consider modification of Article IX (Competitive Procurement of Power) of the
Settlement Agreement itself?

3

4

5

6

7

8

A.l2 Ba s e d upon dis cus s ions  with Me s quite /S WP G/Bowie 's  Arizona  re gula tory couns e l, a s
we ll a s  my own familia rity with the  Se ttlement Agreement, it is  my unde rs tanding tha t the
S e ttle me n t Ag re e me n t h a d  n o  le g a l e ffe c t with o u t a p p ro va l o f th e  s a me  b y th e
Commis s ion. More ove r, Article  XXI (Commis s ion Eva lua tion of P ropos e d S e ttle me nt)
of the  S e ttle me nt Agre e me nt conte mpla te s  the  pos s ibility tha t the  Commis s ion might
modify va rious  p rovis ions  in  the  S e ttle me nt Agre e me nt inc ide n t to  its  re vie w a nd
approva l of the  same, and, in fact, ce rta in changes  were  made  by the  Commission through
the  language  of Decis ion No. 67744, including a  ve ry important one  pe rta ining to the  se lf-
build mora torium.

9

10

1 1

Thus , a ga ins t th is  ba ckground, it is  the  pos ition of Me s quite /S WP G/Bowie  tha t the
Commiss ion has  the  jurisdiction and authority to amend both Decis ion No. 67744 and the
p e rtin e n t p ro vis io n s  o f th e  S e ttle m e n t Ag re e m e n t in  o rd e r to  in c o rp o ra te  th e
Recommended Best Practices  For Procurement as  discussed in my testimony.

12

13 Q.13 Does that complete your direct testimony on behalf of Mesquite/SWPG/Bowie?

1 4 A.13 Ye s .

15

16

17

1 8

19

20

2 1
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1 APPENDIX "A"

2 QUALIFICATIONS  OF THEODORE E. ROBERTS

3

4

5

6

7

8

9

10

11

12

13

14

1 5

16

17

My na me  is  The odore  E. Robe rts , a nd I a m e mploye d a s  S e nior Re gula tory Counse l a t
Sempra  Energy. Sempra  Energy is  a  Fortune  500 energy se rvices  company based in San Diego,
Ca lifornia , tha t de ve lops  e ne rgy infra s tructure , ope ra te s  utilitie s , a nd provide s  re la te d products
a nd se rvice s  to more  tha n 29 million consume rs  in the  Unite d S ta te s , Europe , Ca na da , Me xico,
S outh Ame rica  a nd As ia . S e mpra  Ene rgy is  the  ultima te  pa re nt compa ny of Me s quite  P owe r,
LLC.

My job re s pons ibilitie s  include  providing le ga l couns e l to S e mpra  Globa l, the  pa re nt of
Sempra 's  e lectric genera tion, re ta il energy se rvices , and other merchant businesses  on regula tory
compliance , pa rticipa ting in s ta te  and fede ra l regula tory Rulemaking and othe r proceedings , and
ma na ging outs ide  couns e l in re gula tory proce e dings , including ma tte rs  be fore  the  Arizona
Corpora tion Commiss ion. l pa rticipa te d in both the  Tra ck A a nd Tra ck B proce e dings , a nd
pa rtic ipa te d  e xte ns ive ly in  the  ne go tia tion  o f the  AP S  2003  Ra te  Ca s e  S e ttle me n t,  the
Commiss ion proce e dings  a dopting tha t S e ttle me nt, the  Commiss ions ' procure me nt workshops
conducte d purs ua nt to  the  S e ttle me nt, a nd in Docke t No. E-01345A-06-0464, whe re in the
Commis s ion ha d occa s ion to firs t inte rpre t the  provis ions  of the  S e ttle me nt Agre e me nt a nd
Decis ion No. 67744 pe rta ining to the  se lf-build mora torium.

P rior to a s s uming my curre nt pos ition, I s e rve d a s  Re gula tory Couns e l to the  S e mpra
Ene rgy utilitie s  on a  va rie ty of ma tte rs  including the  licens ing and pe rmitting of transmiss ion and
s ubs ta tion fa cilitie s , FERC-juris dictiona l tra ns mis s ion ra te s  a nd va rious  tra ns mis s ion-re la te d
proce e d ings , a nd  on  e le c tric  p rocure me n t ma tte rs  be fo re  the  Ca lifo rn ia  P ub lic  Utilitie s
Commiss ion.

I hold a  J uris  Doctor de gre e cum la ude from Ca lifornia  We s te rn S chool of La w a nd a
Ma s te r of Bus ine s s  Adminis tra tion de gre e  from Na tiona l Unive rs ity. I a ls o hold a  Ba che lor of
Mus ic degree  magna cum laude from As hla nd Unive rs ity in As hla nd, Ohio. I a m a  me mbe r of
the  S ta te  Ba r of Ca lifornia , the  S a n Die go County Ba r As s ocia tion a nd the  Confe re nce  of
Ca lifornia  P ublic Utility Counse l .

18

19

20

2 1

22

23

24

25

26

27

28
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1

2

DIRECT TES TIMONY OF BEN c. TRAMMELL, J R.
ON BEHALF OF ELECTRIC GENERATION ALLIANCE ("EGA")

(Docket No. E-01345A-07-0420)
3

4

5 Q-1 Please state your name and current employment position:

6 A-1 My na me  is  Be n C. Tra mme ll, J r. I a m curre ntly the  Ma na ging Dire ctor of Dyne gy Inc.

7
in  cha rge  of ne w ge ne ra tion proje ct de ve lopme nt a ctivitie s  through the  compa ny's

8
de ve lopme nt a ffilia te , DLS  P owe r De ve lopme nt Compa ny LLC, a  50/50 joint ve nture

9

with LS  Powe r Group. I10

1 2 Q-2 What is your educational and professional background"

13 A-2 I ha ve  a  BS  in Me cha nica l Engine e ring from Cle ms on Unive rs ity. I a m a  re gis te re d

14 P rofe s s iona l Engine e r (ina ctive  s ta tus ). With  Dyne gy, I ha ve  be e n  invo lve d  in  the

15
de ve lopme nt of ove r 6000 MW of ne w ge ne ra tion fa cilitie s  re pre s e nting inve s tme nt

16
ca p ita l o f ove r 5 .6  Billion  do lla rs . I ha ve  be e n  with  Dyne gy for 10  ye a rs , ha ving

17

1 8
pre vious ly s e rve d in  va rious  ca pa citie s  including corpora te  me rge rs  & a cquis itions ,

19 corpora te  s tra tegic planning and performance assessment, President of West Coast Power

20 LLC (a  5 0 /5 0  jo in t ve n tu re  with  NRG E n e rg y In c .  th a t o wn e d  o ve r 2 0 0 0  MW o f

21 ge ne ra tion in Ca lifornia  ), na tura l ga s  liquids  bus ine s s  de ve lopme nt, re ta il e ne rgy a nd

22 products  marke ting, LNG prob act deve lopment, and Vice  President of Dynegy's  former in-

23
hous e  ge ne ra tion proje ct de ve lopme nt function. I ha ve  a ls o be e n a ctive ly involve d on

24
Dyne gy's  be ha lf in  orga nize d  ma rke t cre a tion  a nd  re form a ctivitie s  re la ting  to  the

25

26
promotion of compe titive  wholesa le  gene ra tion. I have  ove r 30 yea rs  of expe rience  in the

2



1 e ne rgy indus try, ha ving worke d prior to Dyne gy for Ame rica n Na tiona l P owe r (a  U.S .

2 a ffilia te  of the  fa nne r Na tiona l P owe r P LC, a n inte rna tiona l whole sa le  powe r ge ne ra tion

3
compa ny), Ogle thorpe  P owe r Corpora tion (a  rura l e le ctric ge ne ra tion 8; tra ns mis s ion

4
coopera tive  in Georgia), Southern Company, and the  Georgia  Tech Research Institute .

5

6

7 Q-3 What is EGA, and why is it taking an interest in this proceeding?

8 A-3 The  Ele c tric  Ge ne ra tion  Allia nce , o r "EGA", is  a n  in fo rma l coa lition  cons is ting  o f

9
Dyne gy Arlington Va lle y, LLC, LS  P owe r Associa te s , L.P ., a nd Ha rqua ha la  Ge ne ra tlng

10
Compa ny. Ea ch of those  e ntitie s  a nd the ir re spe ctive  a ffilia te s  a re  involve d in me rcha nt

1 1

12
whole s a le  e le ctric ge ne ra tion a nd the  powe r de ve lopme nt a nd ma rke ting bus ine s s  in

13 Arizona . As  s uch, the y ha ve  a  dire ct inte re s t in the  Arizona  Corpora tion Commis s ion's

14 re gula tory a ctivitie s  a ffe cting the  whole sa le  e le ctric procure me nt a ctivitie s  of ma jor loa d-

15 se rving utilitie s , a nd spe cifica lly Arizona  Public Se rvice  Compa ny ("APS")

16

17

18 Q-4 Please summarize your testimony:

19 A-4 My te s timony supports  and a ffirms  the  direct te s timony of Mr. Ted Robe rts  filed on beha lf

20
of Me s quite  P owe r, L.L.C., S outhwe s te r P owe r Group II, L.L.C., a nd Bowie  P owe r

21
S ta tion, L.L.C.. It is  our vie w, cons is te nt with the irs , tha t the  Commis s ion a nd its  S ta ff

22
re a che d ge ne ra lly corre ct conclus ions  from the  works hops  tha t re s ulte d in the  re ce nt

23

24 adoption of the  Recommended Bes t P ractice s  for P rocurement in Orde r 70032, and tha t

25 those  comme nda ble  provis ions  should be  inte gra te d into Orde r 67744, ba se d upon the

26 ra tiona le  s e t forth in a nd cons is te nt with Mr. Robe rts ' te s timony. It is  our vie w tha t the

3

I



1 Commis s ion s hould re a ffinn its  commitme nt to  the  principle s  of inclus ion, fa irne s s ,

2 transparency, cla rity and overs ight in the  competitive  solicita tion process .

3
EGA, howe ve r, a ls o urge s  the  Commis s ion to ma ke  a  fe w a dditiona l modifica tions  to

4
be tte r e ns ure  tha t AP S ' procure me nt a ctivitie s  conducte d purs ua nt to  Orde r 67744

5

6
acquire  supply re sources  on the  mos t compe titive  te rns  and in a  manne r mos t bene ficia l

7
to the  inte res ts  of APS ' ra tepayers .. Those  suggested modifica tions , s imply s ta ted, a re  as

8 follows :

9 (8) tha t the  independent monitor should be  hired by and report directly

10 to the  Commiss ion, but pa id by the  Utility,

11
tha t the  independent monitor should function not only as  a  monitor(b)

12
but a lso as  a  bid eva lua tor,

13

14 (c) tha t bidding fees should be  capped a t a  prescribed, nominal leve l,

15 and

16 (d) tha t a  s ingle  bidder should be  a llowed to submit multiple  bids

17 under a  s ingle  bid fee , so as  to not discourage  multiple , crea tive

18 and innovative  RFP responses "in the  a lte rna tive" tha t may meet

19
the  needs  of the  utility and its  ra tepayers  more  e fficiently than the

20 n

precise  resource response structure  contemplated on the face of an
21

RFP .
22

23 (e) tha t the  entire  process of bid evaluation by the  independent

24 monitor be  open by requiring tha t de ta iled information about the

25 ana lysis  used to eva lua te  bids , including the  bid eva lua tion crite ria

26
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1 and weightings , descriptions  of the  ana lytica l approach of the

2 eva lua tion, descriptions  of mode ling tools  used in the  eva lua tion,

3
input da ta , non-quantita tive  considera tions, and the  scoring system

4
for qua lita tive  cons ide ra tions  be  ava ilable  to the  public.

5

6

7
Q-5 Why should the Commission be the contracting party with the independent monitor,

8 ins tead of the  u tility?

9 A-5 I unders tand tha t, under Orde r 70032, the  Commiss ion and, potentia lly, inte res ted pa rtie s

10 can have an a dvisory role  in the  se lection of the  independent monitor. The  frank bus iness

1 1
rea lity remains , however, tha t if APS makes  the  fina l se lection o12 and contracts  with, and

12
compe ns a te s , the  inde pe nde nt monitor, the n the re  is  ris k tha t the  true  obje ctivity a nd

13

14
independence  of the  se lected entity can be  compromised, despite  the  best intentions of the

15 pa rtie s  to  tha t contra ct. Expe rie nce  a nd huma n na ture  ha ve  s hown tha t a ny pa rty

16 controlling the  se le ction, the  contra cting a nd the  purse  s trings  is  like ly to be  influe ntia l in

17 the  ultima te  work product of the  contra ctor, howe ve r inde pe nde nt the  s tructure  of the

18 contra ct or the  outwa rd a ppe a ra nce s  of the  pa rtie s ' joint or se pa ra te  conduct. The  utility

19
a ppropria te ly should re imburse  the  Commiss ion for the  cos ts  of hiring the  inde pe nde nt

20
monitor, a nd should a ppropria te ly be  a uthorize d to re cove r those  cos ts  in ra te s , but, the

21

22
Commis s ion ne e ds  to s e le ct, hire  a nd dire ct the  inde pe nde nt monitor's  a ctivitie s . This

23 conce rn is  even more  s ignificant if the  independent monitor is , a s  we  urge , given a  more

24 substantive  role  as an evaluator of the  bids.

25

26
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1 Q-6 Why are you urging an increased substantive role for the independent monitor?

2 A-6 Aga in, my expe rience  in diffe rent jurisdictions  and va rious  procurement s tructures  is  tha t,

3
if the  only duty of an independent monitor is  to obse rve  the  process , but not ques tion the

4
input a ssumptions , da ta , and eva lua tive  mode ling tools  used by the  utility, then the  va lue

5

the  monitor a dds  to the  compe titive  procure me nt proce ss  is  se ve re ly diminishe d. S imply
6

7
monitoring how the  utility follows  its  own, se lf-de te rmined eva lua tion process , and having

8 to take  as  una lte rable  "givens" a ll of the  input assumptions , da ta  and modeling techniques

9 used by the  utility, s imply re lega te s  the  monitor to little  more  than a  procedura l obse rve r.

10 Only bla ta nt proce s s  de via tions  by the  utility from its  own, s e lf-de te rmine d e va lua tion

11
process  would be  expected to be  reasonably identifiable  by the  monitor. And any mate ria l

12
subs tantive  flaws  in the  input da ta , mode ling techniques , e tc. and, the re fore , the  ultima te

13

e va lua tive  conclus ions , might go unide ntifie d, unle s s  the  monitor functions  a s  a  truly
14

15 independent eva lua tor. Tha t eva lua tor's  role  enta ils  having a t its  disposa l a ll of the  utility

16 inputs , a s sumptions  a nd mode ls , a nd the  a bility to cha lle nge  a nd run va ria ble s  a ga ins t

17 those , and to generally test the  substance of the  evaluation, not just the  observable  conduct

18
of the  process . A rough ana logy might be  to the  high school teache r a ss igned a s  "s tudy

19
ha ll monitor". He  ca n do a  pe rfe ctly good job of obs e rving a ll the  s tude nts  dutifully

20
working away a t the ir ma th homework a ss ignments , s itting a t the  right de sks , not having

21

22
conve rsa tions , e tc., ye t, the  monitor has  no clue  whe the r the  s tudents  a re  us ing the  right

23 a ssumptions , e qua tions , tools  a nd te chnique s  to solve  the ir home work proble ms , much

24 le ss  whe the r the y a re  a rriving a t the  corre ct a nswe rs . To be  of true  subs ta ntive  va lue  to

25 the  proce ss  of e nsuring tha t the  utility is  doing the  be s t job it ca n for its  ra te pa ye rs , a nd

26
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1 ma king the  mos t e conomic a nd prude nt re source  s e le ctions , the  monitor ne e ds  to be  a

2 substantive  eva lua tor and produce  a  substantive  product tha t te s ts  the  substance , not jus t

3
the  proce ss , of the  utility's  e va lua tion of re spons ive  re source  proposa ls . This  dis tinction

4
be come s  vita lly importa n t whe n , a s  in  th is  in s ta nce , the  u tility's  own  "s e lf bu ild"

5

a lte rna tive  is  an option be ing eva lua ted.
6

7

8 Q-7 Why do you urge further Commission direction with respect to bidding fees?

9 A-7 Orde r 70032 does  provide  tha t "reasonable" bidde rs ' fee s  may be  used to he lp offse t the

10
i

cos ts  of us ing a n inde pe nde nt monitor. In my e xpe rie nce  in othe r jurisdictions , howe ve r,

wha t is  "re a sona ble " to the  utility ha s  come  to cove r a  ve ry wide  ra nge  of dolla rs . If the
12

utility is  a llowed to unila te ra lly se t the  bidding fees , and, in addition, to cha rge  a  sepa ra te
13

14
full fe e  for e a ch a lte rna tive  bid tha t might be  provide d by a  s ingle  re sponding e ntity in a

15 s ingle  procure me nt, we  ha ve  found tha t a  chilling e ffe ct ca n occur tha t cons tra ins  the

16 numbe r of bona  fide  re s pons e s  to  a 11 RFP . Importa n tly, a  b idde r s hou ld  no t be

1 7 dis coura ge d by prohibitive ly high a ggre ga te  "e ntry fe e s " a ga ins t s ubmitting multiple

18
va ria tions  of re s pons e s  to  RFP s  tha t s ugge s t to  the  u tility innova tive  a nd cre a tive

19
a lte ra tive  a pproa che s  to me e ting the  re s ource  ne e d. Although s uch va ria tions  might

20
devia te  in innova tive  ways  from the  s trict "four corne rs" of the  RFP , such multiple  bids  in

2 1

22
the  a lte rna tive  ma y none the le ss  pre se nt unique  a nd va lua ble  opportunitie s  for the  utility

23 and its  ra tepayers , if a re  not precluded by the  respondents ' bidding fee  cost concerns. At a

24 minimum, a ny bid fe e  s tructure  s hould provide  ma te ria l dis counts  for s uch multiple

25 re spons ive  bids  "in the  a lte rna tive" from a  s ingle  bidde r.

26
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1 Q-8 Would  a n  ou trigh t p ro h ib itio n on utility s e lf-build  enhance  the be ne fits  to ra te pa ye rs

2 of competitive  bidding from wholes a le  genera tors ?

3
A-8 Yes , most de finite ly. When a  utility is  a llowed to compe te  for a  needed gene ra tion supply

4
increment with its s e lf-build proposa l, and conduct a non-transparent b id

5

e va lua tion/s e le ction e va lua tion, his tory a nd pa s t outcome s  ha ve  ge ne ra lly ta ught the
6

7
whole s a le  ge ne ra tion community tha t third-pa rty compe titive  bids  s imply a re  us e d a s

8 sta lking horses  to se t the  price  for the  se lf-build. Wholesa le  genera tors  a re  understandably

9 re lucta nt to de vote  re source s  to compe te  in such a  bid proce ss  whe n the  outcome  -- a n

10 a wa rd for the  s e lf-build proposa l -- s e e ms  pre -de te nnine d. In contra s t, whe n a  de finite

1 1
ne e d for ne w s upply ha s  be e n ide ntifie d a nd a uthorize d by the  cogniza nt re gula tory

12
a u tho rity,  a nd  no  s e lf-bu ild  is  a llowe d , by de fin ition  s ome  th ird -pa rty who le s a le

13

ge ne ra tion  s upplie r is  gua ra nte e d  a n  a wa rd , The  unce rta in ty ove r a wa rd  (a nd
1 4

15 corresponding potentia l for waste  of sca rce  resources) is  lifted, the  competition is  crea ted,

16 and a  fa ir outcome  is  a ssured. Wholesa le  genera tors  by the ir na ture  thrive  on this  form of

17 compe tition, a nd the  be ne fits  of lowe r cos t ge ne ra tion s upply (not to me ntion a t-ris k

1 8
capita l instead of ra te-based cost recovery) accrue to the  ra tepayers and re ta il end users.

19

20
Q-9 What risk factors should be considered in comparing a utility self-build project with

21

22 an APP project?

23 A-9 In a ny a na lys is , it is  importa nt to e va lua te  how a  pa rticula r ris k is  a lloca te d be twe e n

24 ra tepayers , the  utility and its  sha reholde rs , and the  owner of the  non-utility project? . What

25 a re  the  long-te rm conse que nce s  of the  a lloca tion of risks  a nd be ne fits ?  Wha t ince ntive

26
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1 doe s  the  pa y be a ring the  risk ha ve  to ma na ge  the  risk a nd how s trong is  tha t ince ntive ?

2 Wha t a re  the  conse que nce s  for tha t pa rty of a  fa ilure  to ma na ge  the  risk?  Whe n the se

3
questions  a re  considered and e ffective  comparisons a re  made , it is  the  opinion of the  EGA

4
tha t the  ne t be ne fits  for ra te pa ye rs  of powe r purcha se  a gre e me nts  (PPAs) or non- utility

5

6
owne d proje cts  will cle a rly e me rge . More  importa nt, howe ve r, is  the  principle  tha t fa ir

7
compa risons  be twe e n utility-sponsore d proje cts  a nd inde pe nde nt powe r proje cts  (ImPs)

8 ca n a nd s hould be  ma de  a s  pa rt of a  fa ir, tra ns pa re nt, a nd compe titive  procure me nt

9 process.

10

11
Q-10 What are the risks and benefits of utility owned generation versus APP owned

1 2
genera tion with res pect to ra tepayers ?

13

A-10 Cost-based ra tes are  sometimes touted as a  benefit for ra tepayers. The argument in support
14

15 of this  idea  is  tha t ra tepayers  pay no more  than the  cos t of se rvice , while  under PPAs the

16 price s  a re  not ne ce s s a rily clos e ly tie d to a ctua l cos ts . The re  a re  s e ve ra l fla ws  in this

17 argument. First, APP bids are necessa rily close ly re la ted to cos ts . An APP 's  bid will include

18
a  projection of ce rta in costs , and once  the  bid is  accepted, an APP is  highly incentivized to

19
ensure  tha t actua l costs  a re  kept within the  projected range . At the  same time , competitive

20
marke t pressures  force  winning bidders  to submit bids  a s  low as  poss ible . By contras t, ifa

21

22
utility-owned plant encounte rs  higher than projected cos ts , the  poss ibility exis ts  tha t these

23 highe r cos ts  ma y be  pa s s e d through to ra te pa ye rs . De ve lope rs  of proje cts  s upporting

24 P P As , on the  othe r ha nd, ha ve  only the ir contra ct to fa ll ba ck on. Any cons truction cos t

25 overruns  for an APP ea t directly into its  projected profits . APP companies  tha t fa il to mee t

26
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1 profit proje ctions  will lose  fa vor with inve s tors , incre a s ing the  cos t of ra is ing ca pita l a nd

2 pote ntia lly le a ding to the  de mise  of the  compa ny. Inde pe nde nt de ve lope rs  thus  ha ve  a

3
s trong incentive  to ensure  tha t plants  a re  comple ted a t or be low budge t. S imila rly, pa ss -

4
throughs  of ope ra tion a nd ma inte na nce  e xpe nse s  a nd ca pita l a dditions  for utility-owne d

5

prob eats create  back-end costs for ra tepayers that are  not typically present for PPAs.
6 4

7

8 Q-11 What other risks and benefits of utility owned generation versus APP owned

9 generation with respect to ratepayers are important?

10 A-11 For utility-owned plants , recove ry of capita l cos ts  is  not close ly tied to pe rformance . Tha t

1 1
is , if the  pla nt ha s  a n e xte nde d outa ge , poor pe rforma nce , or e ve n e a rly re tire me nt, the

12
pos s ibility e xis ts  tha t the  utility to will be  a llowe d re cove r unre cove re d ca pita l cos ts , in

13

1 4
the  a bs e nce  of imprude nt or unre a s ona ble  be ha vior. For P P As , howe ve r, pa yme nt is

15 typica lly tie d to pe rforma nce . Eve n contra cts  tha t ha ve  fixe d ca pa city pa yme nts  usua lly

16 include  provis ions  tha t suspend payments  in the  event of a  sus ta ined outage , prema ture

17 re tirement, or unava ilability during times  of peak demand. A fa ilure  to mee t the  contract's

18
pe rfo rma nce  re qu ire me nts  ca n  le a d  to  the  a s s e s s me nt o f da ma ge s  o r in  ce rta in

19
circums ta nce s  the  te rmina tion of the  contra ct. Owne rs  of units  unde r P P As  thus  ha ve  a

20
s trong incentive  to ma inta in the  ava ilability of the ir units  .

2 1

22

23 It is  some time s  cla ime d tha t a n a dva nta ge  of utility build proje cts over ImP s  is  tha t utility

24 owned plants  offe r ra tepaye rs  grea te r ope ra tiona l flexibility. They can be  run a t any time ,

25 wheneve r they a re  needed. PPAs, the  a rgument continues , may have  re s trictions  on the

26
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1 number of s ta rts  tha t can be  made  without furthe r compensa tion. This  a rgument is  la rge ly

2 mis le a ding. As  pa rt of the  RFP  de finition, u tilitie s  ca n re quire  a s  much (or a s  little )

3
fle xib ility a s  the y fo re ca s t tha t the y ne e d . Utilitie s  ca n  a nd  do  conduct RFP s  fo r

4
dispa tchable  capacity which can e ffective ly put a  plant unde r the  comple te  control of the

5

6
purcha s ing utility. Any cos t pe r s ta rt or limita tion on the  numbe r of s ta rts  conta ine d in a n

7
offe r s hould be  cons ide re d a s  pa rt of the  bid e va lua tion proce s s . Thus , the  a mount of

8 ope ra tiona l fle xibility doe s  not de pe nd on owne rs hip, a nd the  utility ca n s pe cify the

9 de gre e  of ope ra tiona l fle xibility it de s ire s  a s  pa rt of the  product de finition for the  RFP .

10 i
The  rea l diffe rence  be tween PPAs  and utility owne rship in this  context is  tha t ra tepaye rs

11
a re  force d to  pa y for unlimite d fle xibility for u tility owne d pla nts , whe the r comple te

12
fle xibility is  ne e de d or not, whe re a s , for P P As , the  utility ha s  the  a bility to spe cify in the

13

14
RFP  the  le ve l of fle xibility (including unlimite d fle xibility) tha t it fore ca s ts  it will ne e d,

15 a nd  ra te pa ye rs  will pa y on ly fo r tha t a moun t o f fle xib ility.  Thus ,  the  "be ne fit" o f

16 unlimite d ope ra tiona l fle xibility for utility owne d pla nts  come s  a t a  high cos t, be ca us e

17 ra tepayers  a re  forced to pay for opera tiona l flexibility beyond wha t is  actua lly needed.

18

19
Anothe r a rgument advanced in favor of utility ownership ins tead of APP ownership is  tha t

20
ra tepayers  ge t back-end or te rminal benefits  because  a  plant's  opera ting life  may be  longer

21

22
tha n its  use ful life  for a ccounting, ta x, a nd ra te ma king purpose s . Afte r the  pla nt's  ca pita l

23 costs  a re  fully deprecia ted, this  a rgument goes , the  cost to ra tepayers  of running the  plant

24 a re  only the  cos t of ope ra tion a nd ma inte na nce  a nd fue l a nd othe r va ria ble  cos ts . Units

25 subj act to PPAs, on the  other hand, typica lly revert to the  owner a t the  end of the  contract,

26
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4.

1 and ra tepayers are  then subjected to a  need to find replacement power. This  argument a lso

2 ignore s  s ome  of the  downs ide  of utility owne rs hip. Any va lue  a  utility-owne d pla nt ha s

3
nea r the  end of its  use ful life  will depend on whe the r new technologies  have  le ft the  plant

4
une conomic to ope ra te . By wa y of a na logy, the  old AT&T a t one  point owne d millions  of

5

6
rota ry te le phone s , but, with the  burs t of innova tion tha t ca me  with the  dive s titure  of

7
AT&T a nd the  introduction of compe tition into te le communica tions , it is  doubtful tha t

8 the re  wa s  much re s idua l va lue  to the  utility's  inve s tme nt in the s e  phone s  whe n the y

9 re a che d the  e nd of the ir use ful live s . Ra te pa ye rs ' risk of te chnologica l obsole sce nce  for

10 PPAs (i. e ., tha t new technologies  can produce  power a t a  lower cost) is  limited to the  te rm
I

11
of the  contra ct. The  APP  owne r be a rs  this  risk a fte r contra ct te rmina tion a nd a s  this  risk

12
increases in the  la te r years  of the  plant's  exis tence .

13

14

15 More ove r, ge ne ra ting pla nts  e ve ntua lly re a ch the  e nd of the ir live s  a nd ha ve  to  be

16 de commiss ione d. The  cos ts  of de molition, re mova l, a nd e nvironme nta l re me dia tion for

17 utility owned plants  rest on ra tepayers, while  those  costs  are  borne  by the  owner of the  APP

18
pla nt tha t s upports  a  P P A. If his tory is  a ny guide , the s e  cos ts  ca n be  cons ide ra ble .

19
Ratepayers  a lso must bear the  cost of keeping these  aging plants  open during a  time when

20
the y ma y not run ve ry ofte n. For a n a ging inde pe nde nt pla nt, the  de cis ion to continue

21

22
running or to re tire  is  s imple : if the  cos t of keeping the  plant ava ilable  to run exceeds  the

23 expected revenues the  plant can earn, e ither from a  contract or through participa tion in the

24 ma rke t, the  pla nt will be  re tire d. For utility-owne d pla nts , cos t-of-s e rvice  ra te ma king

25 obs cu re s  the  e conomics  unde rlying  th is  de c is ion  a nd  ca n  e xpos e  ra te pa ye rs  to

26
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4

r

1 unwarranted costs.

2

3
Fina lly, a  we ll-s tructure d compe titive  ma rke t will force  P P A bidde rs  to a ccount in the ir

4
b ids  fo r a ny p ro je c te d  re s idua l va lue  a t con tra c t e xp ira tion , min imiz ing  cos ts  fo r

5

6
ra tepayers  during the  te rm of the  PPA.

7

8 Q-12 Does that conclude your direct testimony?

9 A-12 Yes.
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1

DIRECT TESTIMONY OF PATRICK DINKEL
ON BEHALF OF ARIZONA PUBLIC SERVICE COMPANY

. (Docket No. E-01345A-07-0420)

Q, PLEASE STATE YOUR NAME AND POSITION WITH APS.

A. My name is Patrick Dinkel. I am the Director of Resource Acquisitions and

Renewable Energy for Arizona Public Service Company ("APS" or

"Company"). I lead the APS team responsible for conducting long-term power

procurement for both renewable and conventional supply-side resources. It is

my responsibility to ensure that the solicitation process is conducted in a fair and

transparent manner, and that the negotiations result in the best resource to meet

our customer's needs.

Q- WHAT IS YOUR
BACKGROUND?

EDUCATIONAL AND PROFESSIONAL

A. I received a Bachelors of Science degree from Marymount College and a

Masters of Business Administration from Northern Arizona University. I joined

ANS in 1986. Before becoming Director of Resource Acquisitions and

Renewable Energy, I was the Manager of Corporate Planning and the Manager

of Business Unit Analysis and Reporting. Before that, I held various positions

within APS and Pinnacle West Capital Corporation, primarily within the

financial planning and budgeting areas.

Q- HAVE YOU P REVIOUS LY TES TIFIED BEFORE
CORPORATION COM]VIISSION ("COMMISSION")?

THE  AR IZO NA

1

2

3

4

5

6

7

8
9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

A. Yes, I have. I testified in support of APS's requests to both acquire the

Sundance generation assets (Docket No. E-01345A-04-0407), and to include

those assets in rate base in APS's last general rate case (Docket No. E-01345A-

05-0816). I also testified in support of APS's request for authorization to

1
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1
acquire additional generation resources in Yuma, Arizona ("Yuma Assets") in

Docket No. E-01345A-06_0464 ("Yuma Acquisition Docket"). The Yuma

Acquisition Docket was the first time APS sought approval to acquire generation

assets in accordance wide the self-build provisions of Commission Decision No.

67744. My testimony in the Yuma Acquisition Docket addressed the Yuma

Request for Proposal ("RFP") and the evaluation process that resulted in the

request for authorization to acquire the Yuma Assets.

Q. WHAT IS  THE P URP OS E OF YOUR DIRECT TES TIMONY IN THIS
PROCEEDING?

The key message of my testimony is to express APS's support for the self-build

provisions of Commission Decision No. 67744 and the Settlement Agreement

adopted by that Decision. These provisions were developed as part of the

negotiations between the parties in the rate case proceeding that culminated in

Decision No. 67744. In this proceeding, APS is only seeking to improve the

efficiency of the approval process required by those provisions. To that end, the

Company is requesting that the Commission adopt a timetable for self-build

proceedings to facilitate certainty in the bidding process.

Q. PLEASE EXPLAIN THE SELF-BUILD PROVISION INCLUDED IN
COMMISSION DECISION no. 67744.

A. Paragraph 74 of the Settlement Agreement addressed "self-build" as follows:
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APS will not pursue any self-build option having an in-service
date prior to January 1, 2015, unless expressly authorized by
the Commission. For purposes of this Agreement, "self-build"
does not include the acquisition of a generating unit or interest
in a generating unit from a non-affiliated merchant or utility
generator, the acquisition of temporary - generation needed for
system reliability, distributed generation of less than fifty MW
per location, renewable resources, or the up-rating of APS
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is

genera tion, which Up-ra ting shall not include  the  ins ta lla tion of
new units .

In Decision No. 67744, the Commission modified the Settlement Agreement's

definition of "self-build" to include "the acquisition of a generating unit or

interest in a generating unit from any merchant or utility generator", and

specified that self-build did not include die acquisition of temporary generation

needed for system reliability, distributed generation of less than fifty MW per

location, renewable resources, or up-rating of APS generation, which up-rating

shall not include the installation of new units.l As a result of these

modifications, "self-build" as defined by Decision No. 67744 can be generally

translated to mean asset ownership, regardless of whether the facilities are

constructed or acquired.

Q. COMMISSION DECISION NO. 67744 SPECIFIED CERTAIN
REQUIREMENTS THAT APS MUST MEET IF IT PROPOSES TO SELF-
BUILD OR OWN GENERATION. WHAT ARE THESE
REQUIREMENTS?

A. Paragraph 75 of due Settlement Agreement addressed those requirements, as

follows :

As part of any APS request for Commission authorization to self-build
generation prior to 2015, APS will address:

a. The Company's specific unmet needs for additional long-
term resources.

b. The Company's efforts to secure adequate and reasonably-
priced 1ong~term resources from the competitive
wholesale market to meet these needs.
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c. The reasons why APS believes dose efforts have been
unsuccessful, either in whole or in part.

' Commission Decision No. 67744, Page 25.
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r

d. The  extent to which the  reques t to se lf-build genera tion is
cons is tent with any applicable  Company resource  plans
a nd compe titive  re s ource  a cquis ition rule s  or orde rs
re s ulting from the  works hop/rule ma king proce e ding
described in paragraph 79.

e. The anticipated life-cycle cost of the proposed self-build
option in comparison with suitable alternatives available
from the competitive market for a comparable period'of
time.

The s e  provis ions  of the  S e ttle me nt Agre e me nt we re  not cha nge d by the

Commission in Decision No. 67744.

Q- DOES APS BELIEVE THAT- PROVISIONS IN COMMISSION
DECISION NO. 67744 PROI-IIBIT APS FROM MEETING ITS FUTURE
NEEDS THROUGH SELF-BUILD OR OWNERSHIP OPPORTUNITIES?

A. No. The self-build provisions in Decision No. 67744 simply require APS to

acquire the Commission's approval prior to acquiring new generation facilities

that would be placed into service prior to January l, 2015, but these provisions

do not restrict APS's opportunities. In addition, Decision No. 67744 clearly

affirmed the Company's obligation to meet its customers' energy needs.

Paragraph 76 of the Settlement Agreement specifically states that APS has an

obligation to prudently acquire generating resources, which includes seeking

Commission authorization to self-build prior to 2015. The practical effect of the

self-build provisions is to test the market to ascertain whether needed resources

can be acquired through a competitive process. In those circumstances where

the market is unable to provide reasonably priced generation, APS can pursue

the acquisition of generating resources.
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Q- WHAT ARE THE CONCERNS THAT THE COMPANY HAS ABOUT
THE TIMING OF COMMISSION AUTHORIZATIONS FOR SELF-
BUILD PROCEEDINGS?
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1 A. The self-build provisions provide no timetable for Commission action, yet the

timetable is a key factor in contracting for generation resources because it can

materially affect the price of generation. The timing of all regulatory approvals

must be factored into the bidder's proposal, particularly when the bid requires

new construction. Additionally, if there is uncertainty about regulatory review,

then APS and bidders must build extra time into the procurement and

development schedule. An extended process requires APS to go to the market in

advance of its preferred schedule, and in certain circumstances, requires it to

make commitments earlier than it might otherwise prefer. In short, uncertainty

regarding the timing of Commission action creates uncertainty that negatively

affects bidders, APS, and ultimately, APS customers. .

Q- WHAT ARE THE RISKS TO THE BIDDER?
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A. Bidders proposing to construct new facilities generally will not make the

significant investments needed to move forward with a project until regulatory

approval is obtained. For instance, a bidder may not be able to obtain financing,

secure a plant site, or order equipment until a fully binding contract is in place.

If the contract is premised upon regulatory approval, as is required by the self-

build provisions of Decision No. 67744, then the bidder must wait until APS has

obtained final approval from the Commission. Currently, bidders must make

assumptions about the timeframe for Commission approval in the proposals.

They can either price premiums into their bids to cover the uncertainty, or, when

the actual timeframe for Commission approval varies significantly from the

expected timeframe, the bid provided to the Company may need to be refreshed

due to fluctuations in commodity prices, labor prices, resource availability, or

interest rates. This increased risk associated wide unknown timeframes for

5
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3
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1
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I

regulatory approval will ultimately be factored into the price paid by the

Company, which in turn impacts the rates our customers pay,

5

6

When a bid is based upon an existing facility, whether a sale or a purchased

power agreement, bidders are concerned about how the market value of their

resources changes over time. Regardless of whether a bid is for an existing or

new facility, the length of the procurement schedule is a fundamental factor

affecting risk, because there is a greater exposure to such things as market

changes, commodity price movements, and inflation as time goes on.

7 !

8!
Q!

WHAT ARE THE IMPACTS TO THE COMPANY?10 Q-
11 A
12
13
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16
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15

The impacts to the Company are two-fold: ANS is exposed to uncertainties in

bidder pricing, as well as in the timing of resource additions. Certainty in the

timing for the Commission approval process allows the Company to more

efficiently manage the overall procurement process, and effectively take

advantage of market opportunities so that it can acquire the most preferable

generation resources. It also improves the efficiency of the planning and

procurement process, which provides APS with greater price certainty.

19
2 0

21 A

Q THE COMMISSION RECENTLY APPROVED "BEST PRACTICES FOR
PROCUREMENT" ("BEST PRACTICES"). DO THES E P RACTICES
P R O VIDE  THE C O MMIS S IO N WITH CERTAIN AS S URANCES
REGARDING THE INTEGRITY OF THE PROCUREMENT PROCESS?

22
23
.24
25
26

Yes. The Commission adopted Best Practices (Commission Decision No.

70032, issued December 4, 2007), which address the acceptable methods of

procurement and the role of an Independent Monitor ("IM"). These procurement

guidelines, as well as the use of an IM, will provide the Commission and

stakeholders with assurances that the process for obtaining new resources is fair,

transparent, and results in the most preferable resources being selected. With the

6
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assurances provided by diesel Best Practices, APS is requesting drat applications

for approval of self-build opportunities should be approved in a defined

timeframe.

Q. WHAT DOES  AP S  P ROP OS E IN REGARDS  TO A TIMETABLE FOR
S ELF-BUILD P ROCEEDINGS ?

A. APS believes that the Commission should establish two paths with different

timeframes for Commission approval of APS self-build or ownership

applications in response to an REP solicitation. The first path would stipulate a

90-day timeframe for a Commission decision, and would apply to applications

the Company files where APS has complied with Best Practices, and the

application includes a written an acknowledgement of such compliance by the

IM. In those cases, the Company would file for approval and provide the

supporting documents, including the IM report, so an evidentiary hearing would

not be necessary. The second path would adopt a 180-day timeframe. The 180-

day timeframe would apply in the event that the IM or an intervening bidder

identified material concerns regarding the fairness of the procurement process,

or if an IM is not involved in the process. Under these circumstances, an

evidentiary hearing may be necessary, making a l 80-day timeframe for a

decision more appropriate. To assure certainty for all interested parties, within

thirty (30) days of the Company's filing, the Hearing Division should issue a

procedural order that indicates which timeframe applies.

Q- DOES  THAT CONCLUDE YOUR DIRECT TES TIMONY?
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Yes, it does.A.
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REBUTTAL TESTIMONY OF PATRICK DINKEL
ON BEHALF OF ARIZONA PUBLIC SERVICE COMPANY

(Docket No. E-01345A-07-0420)

Q~ PLEASE STATE YOUR NAME.

My na me is  P a tn'ck Dinke d.

Q- DID YOU FILE DIRECT TESTIMONY IN THIS PROCEEDING?

Yes, I filed direct testimony in this docket on January 11, 2008.

Q- WHAT  IS  T HE  P UR P O S E  G F  YO UR  R E B UT T AL T E S T IMO NY?

The  purpos e  of my re butta l te s timony is  to  re s pond to  Mr. The odore  L. Robe rts ,

who  te s tifie d  on  be ha lf o f Me s qu ite  P owe r, L.L.C, S ou thwe s te rn  P owe r Group

II,  a n d  Bo wie  P o we r S ta tio n ,  L.L.C  ("Me s q u ite /S W P G /Bo wie "),  a n d  a s s e rte d

th a t th e  s e lf-b u ild  p ro vis io n s  o f De c is io n  No . 6 7 7 4 4  s h o u ld  b e  mo d ifie d .  I will

a ls o  re s p o n d  to  Mr.  Be n  C .  Tra m m e l o f th e  E le c t r ic  G e n e ra t io n  Allia n c e

("EGA") who , in  a dd ition  to  s upporting  the  modifica tion  o f De cis ion  No . 67744 ,

a p p e a rs  to  s u g g e s t  th a t  s e ve ra l s ig n ific a n t  m o d ific a t io n s  s h o u ld  a ls o  b e

in c o rp o ra te d  in to  th e  R e c o mme n d e d  Be s t P ra c tic e s  fo r Utility P ro c u re me n t

("Be s t P ra ctice s ") tha t we re  a dopte d  by the  Commis s ion  in  De cis ion  No. 70032

o n  De c e m b e r 1 3 ,  2 0 0 7 . Th ro u g h o u t  m y te s t im o n y,  I re fe r  to  Me s q u ite /

S WP G/Bowie  a nd  EGA a s  "Me rcha nt In te rve ne rs ."

Q. IN GENERAL,  WHAT IS YOUR
TESTIMONY PROVIDED BY THE
DOCKET?

POSITION ON THE
OTHER wiTnEssEs

DIRECT
IN THIS
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APS agrees with the position of Commission Staff witness Barbara Keene and

RUCO witness Stephen Ahead that no modification to Decision No. 67744 or

the Settlement Agreement that was adopted, with modifications, by that

A.

A.

A.
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Decision (the "Settlement") are necessary. The conditions associated with

pursuing any self-build alternatives contained in the Settlement represents a

reasonable and carefully balanced approach to allowing participants in the

wholesale market an opportunity to compete, while maintaining the flexibility

necessary to allow the Company to meet its mandate to acquire reliable, cost-

effective resources for its customers. While APS is recommending Mat the

Commission adopt a time frame for self-build proceedings, as a matter of

commercial practicality, the Company believes that such a timetable does not

need to actually modify Decision No. 67744. The proposals contained in Mr.

Roberts' and Mr. Trammel's testimony would upset the balance achieved in the

Settlement and unnecessarily limit die flexibility needed for prudent resource

procurement. For those reasons, APS is opposed to their various

recommendations to modify Decision No. 67744, including the

recommendations to revise the recently approved procurement Best Practices, to

empower an independent monitor to make procurement decisions, and to

prohibit the Company ham owning generation assets.

Q- MR. ROBERTS CONTENDS THAT THERE WERE "SHARP
DISAGREEMENTS" AMONG THE PARTIES AND THE COMMISSION
DURING THE PROCEEDINGS IN DOCKET NO. E-01345A_06-0464
(THE "YUMA PROCEEDING") CONCERNING THE
INTERPRETATION AND APPLICATION OF DECISION NO. 67744
WITH REGARD TO THE SELF-BUILD OPTION. DO YOU AGREE?
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No. First, I believe APS and the Commission Staff were in general agreement

that APS's submission was consistent with the requirements of Decision No.

67744. Second, much of the Merchant Interveners' objections were based on

the procedure APS followed in the RFP, not on an interpretation of Decision No.

67744. Those objections were addressed in the Best Practices. APS, the

Merchant Interveners, and other stakeholders participated in the proceeding

A.
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1
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leading to Decision No. 70032. That proceeding and the resulting Best Practices

represent a reasonable and balanced approach to procurement practices for all

Arizona electric utilities that are subject to regulation by the Commission.

Third, notwithstanding his explanation, the basis for Mr. Roberts' request to

delete the phrase "from die competitive wholesale market" is not entirely clear.

However, any change in the language that would have a substantive effect would

further undermine the balance agreed to in the Settlement and Decision No.

67744, and accordingly, APS opposes any such unilateral attempt to do so.
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Q- WHAT WAS THE COMMISSION'S RESPONSE TO APS'S YUMA
APPLICATION AND THE INTERVENERS' ISSUES?
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APS's appl ication contained an analysis showing that the "self-bui ld"

alternatives were the least cost options and best met the need for resources in

Yuma. After examination of this analysis, the Commission Staff agreed with

APS's conclusions and supported its application. After a full evidentiary

heating, and based upon the evidence and testimony provided, the Commission

authorized the Company to pursue asset ownership. Subsequent to that decision,

the Commission held workshops with stakeholders and other interested parties,

aS ordered in Decision No. 67744. As Staff indicated in those workshops, the

workshops were designed to consider procurement rules for all jurisdictional

Arizona utilities. Those workshops resulted in the development of the

Commission's procurement Best Practices. Among other things, the Best

Practices provide for the appointment of an Independent Monitor ("lIVe") to

oversee solicitations, whether or not an affiliate is a bidding participant in a

Request for Proposal ("REP").

Practices appropriately address any perceived issues raised by the interveners in

the Yuma proceeding.

I agree with Commission Staff that the Best

25

26
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l Q- IS IT NECESSARY TO MODIFY DECISION
INCORPORATE THE BEST PRACTICES?

n o . 67744 TO

r 21
K

3

4

Not at all. To begin with, APS fully supports the Best Practices as it provides

meaningful guidance regarding procurement practices. Furthermore, APS

understands, for the reasons Commission Staff discussed in its direct testimony,

that it is in the Company's best interests to follow the Best Practices guidelines.5

6
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g

10
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In addition, the purpose of the Commission workshops that resulted in the Best

Practices was to address procurement practices that would be applicable to all

jurisdictional electric utilities. Therefore, Modifications to a Commission

Decision that only addresses APS's requirements until 2015 do not accomplish

that purpose. As Staff expressed in the workshops addressing competitive

procurement practices, it was expected that those Best Practices would

eventually be rolled into a formal Integrated Resource Planning ( " I P" )

Rulemaking process. Commission Staff is currently holding a series of

workshops where the development of IP rules are under discussion. IP rules

are the appropriate place to address competitive procurement practices because

resource procurement is the culmination of the planning process. In addition,

the IP rules will apply to all jurisdictional utilities, not just APS, as would be

the case if the Best Practices were incorporated into the self-build provisions of

Decision No. 67744,

14
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A final consideration is the fact that the Best Practices were only recently

approved, and giving everyone some time to see them in practice would be most

beneficial.

For all of these reasons, there is no need for the Commission to modify Decision

No. 67744 to include the Best Practices.
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Q- DO YOU BELIEVE IT IS APPROPRIATE TO MODIFY THE
COMMISSION'S BEST PRACTICES IN THIS PROCEEDING AS
SUGGESTED BY MR. TRAMMEL?

r

No, I do not. It would not be appropriate to change recently approved

procurement practices only for a single utility. Any changes to guidelines that

were developed to apply to all jurisdictional utilities should also apply equally to

all those utilities. In any event, each of the modifications proposed by Mr.

Trammel was discussed in the workshops during which the Best Practices were

crafted, and Mr. Trammel and his colleagues had an opportunity to participate in

those workshops. The modifications listed in his testimony have already been

adequately addressed through the workshop process and are reflected in the

current Best Practices that were approved by the Commission.

Q- PLEASE BRIEFLY DISCUSS EACH OF MR. TR_AM1\1EL'S
PROPOSALS RELATING TO THE INDEPENDENT MONITOR AND
BIDDERS' FEES.

A. Mr. T1°ammel's proposals are as follows:

Independent monitor hired by. and reports to, the Commission. This option for

the role of the IM was discussed at length in the Best Practices workshops.

Commission Staff chose not to structure the position of the IM in this manner,

and the Commission approved specific procedures for the selection of lM's and

their independent reposting. The Company supports the Staff" s choice and the

Commission decision.
r
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Independent monitor as bid evaluator. This option was also specifically

discussed at the workshops, including that this dual role for the IM (i.e.> monitor

and evaluator) was not justified because of the expected additional costs

involved, and because the utility is in the best position to evaluate RFP bids in

each individual circumstance. Fuithe1'mo1'e, a bid evaluator would need to have

J

J

A.

5



I
1

G

1

2

full de cis ion-ma king ca pa bility, a nd a ny fina l RFP  a wa rd would ne ce s s a rily

have  to ca rry with it a  presumption of prudence .

J

r

3

4

Bidding fe e s  ca ppe d. Bid fe e s  we re  a ls o dis cus s e d a t the  works hops . The

curre nt Be s t P ra ctice s  guide line s  pla ce  no re s trictions  on the  impos ition of

bidde rs ' fe e s , which is  a ppropria te . Ea ch s olicita tion is  diffe re nt a nd bidde rs '

fees  mus t be  s tructured to mee t the  specific needs  of each RFP. If bidders ' fees

a re  ke pt a rtific ia lly low, a ny a dditiona l cos ts  ove r a nd a bove  the  fe e s  will

ultima te ly be  borne  by the  utility cus tome r. It is  ironic tha t Mr. Tra n e ll ha s

re comme nde d s ignifica ntly e xpa nding the  re s pons ibilitie s  of a n  IM, which

would corre s pondingly re s ult in highe r IM fe e s , while  a ls o propos ing tha t bid

fees be capped a t a  prescribed, nominal level.
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20

S ingle  fe e  for multiple  bids  from one  bidde r. It is  not ne ce s sa ry to re s trict the

solicita tion process  to one  methodology of a ss igning bidding fees . In pas t RFPs ,

APS ha s  chose n diffe re nt fe e  s tructure s  to a chie ve  the  be s t re sponse  for e a ch

individua l process . The  Company has  a ssessed a  fixed fee  pe r bidder, a  fee  pe r

bidder per s ite , and, in some cases , no fee  a t a ll. Mandating specifics  on bid fees

is  a n  unne ce s s a ry a nd  unp roduc tive  s te p  to  mic ro -ma na ge  the  u tilitie s

solicita tions .

23

Open entire bid evaluation process to the public. This recommendation is

generally anti-competitive and may limit the Colnpany's ability to provide our

customers with cost-effective generation. It ignores the fact that much of the

data produced by the Company and received from bidders is competitively

confidential. APS currently provides RFP bids and bid evaluation in foirnation

to Staff pursuant to a confidentiality agreement, and, where appropriate, non-

24
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26
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confide ntia l informa tion is  dis cus s e d in public  forums . Mr. Tra mme l's

suggestion that the  information should be provided to and released by the IM

puts  a  gre a t burde n on the  monitor, cons ide ring tha t the  IM a lre a dy ha s

established reporting responsibilities in the current Best Practices. As a result,

such a requirement would increase the cost of bid evaluation significantly.

Q- MR. TR AMME L ALSO SUGGESTS THAT AN OUTRIGHT
P ROHTBITION OF UTILITY S ELF-BUILD GENERATION PROJ ECTS
WOULD ENHANCE CUSTOMER BENEFITS . DO YOU AGREE?

A. Absolutely not. "Self-build," as defined by Decision No. 67744 is equivalent to

any type of utility ownership. Mr. Trammel's recommendation is a blatant

attempt to prohibit certain potential market competitors, namely developers,

engineering/procurement/construction contractors, and owners of existing power

plants, from participation. The Commission must guard against letting the

pendulum swing so far as to give certain market participants the upper hand in

procurement by limiting the ability of utilities to seek out the best commercial

options. If any positive experience came out of California earlier in this decade,

it is the knowledge that the market cannot be given unfettered ability to hold the

public hostage to special interests. Prohibition of any option for uti l i ty

procurement is inappropriately restrictive, outright anti-competitive, and as

such, not in the best interest of our customers. This issue has been adequately

discussed, and sufficiently resolved in Decision No. 67744, where the .

Commission directly stated that utilities must be permitted to pursue self-build

generation projects if reasonably priced resources are not available in the

wholesale market.
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Q- MR .  TR AMME L C O MP AR E S  THE  R IS KS  AND B E NE F ITS  O F
UTILITY O WNE D G E NE R ATIO N AND INDE P E NDE NT P O WE R
P ROJ ECTS , AND IMP LIES  THAT THE UTILITY CAN S IMP LY P AS S
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2

ON ANY COS T OVERRUNS  OR EXP ENS ES  RELATED TO P OOR
P ERFORMANCE ON TO THEIR  CUS TOMERS . HO W DO  YO U
RESPOND TO THAT POSITION?

3

4

Mr. Tra me ll's  dis cus s ion ove rlooks  the  fa ct tha t utility-owne d ge ne ra tion ca n

include  fixe d price  bids  from de ve lope rs , a s s e t owne rs  a nd EP C contra ctors .

Also, whe the r a  utility acquire s  a  gene ra tion facility from one  of these  entitie s  or

if the  u tility wa s  to  bu ild  the  p la n t,  the  Compa ny ha s  a n  ob liga tion  to  a c t

prude ntly to a cquire  re s ource s  for its  cus tome rs . The  Commis s ion re vie ws  the

Compa ny's  cos ts  a nd procure me nt a ctivitie s  a nd would not a llow cos t re cove ry

for actions  it de te rmined were  imprudent.

5

6

7

8

9

10

1 1

12

Q- P LEAS E S UMMARIZE YOUR RECOMMENDATIONS .

13

14

15

16

17

18

19

20

21

22

23

As a competitive business, one of the Merchant Interveners primary goals is to

maximize profits. They are not subject to the same regulatory oversight and

obligation to serve, as are electric utilities. They do not plan for electric

customers' needs and are not held accountable if those needs are not met in a

reliable and reasonable economic manner. Neither the uti l i t ies, nor the

regulators that oversee them, should hand over the reins of responsibility for

securing energy to Merchant entities. The self-build provisions of Decision No.

67744, along with the recently adopted procurement Best Practices, provide

constructive and appropriate requirements that give APS the flexibility it needs

to make necessary resource acquisition decisions, as well as providing all market

participants a fair chance to compete for the utility's needs. The wishes

expressed by Mr. Trammel and Mr. Roberts are not new-Merchant lnteivenors

have aired these points in multiple recent proceedings, where they received

careful consideration from the Commission. The Commission has made

decisions that support responsible procurement, and it is time to shed these old

24

25

26

I

i

A.

A.

8



4

a rgume nts  a nd move  forwa rd. Both the  S ta ff witne s s  a nd the  RUCO witne s s

recognize  this  fact, in the ir te s timony each s ta te s  tha t the re  is  no need to modify

the  s e lf-build provis ions  of De cis ion No. 67744. Additiona lly, the  be s t forum in

which to a ddre s s  modifica tion or ma nda te  of the  Commis s ion's  Be s t P ra ctice s

for procure me nt is  in the  IP  Rule ma king proce e ding, whe re  propose d cha nge s

can be  iillly discussed among a ll s takeholders  and interes ted parties .

In my dire ct te s timony, I dis cus s e d the  Compa ny's  propos e d time ta ble s  for

Commis s ion a ction on re gula tory a pprova l of s e lf-build a pplica tions  to e ns ure

dirt the  Compa ny is  a ble  to purs ue  cos t e ffe ctive  procure me nt options  while

opportunitie s  e xis t, I continue  to re comme nd tha t the  Commis s ion e s ta blis h

time line s  for the  s e lf-build procure me nt a pprova l proce s s  for the  re a s ons  s e t

fo rth  in  my d ire c t te s timony, wh ich  ca n  be  a dd re s s e d  withou t mod ifying

De cis ion No. 67744.

Q- DOES  THIS  CONCLUDE YOUR REBUTTAL TES TIMONY?

l

2

3

4

5

6

7

8

g

10

11

12

13

14

15

16

1'7

18

19

20

21

22

23

24

25

26

Yes, it does .A.

9
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1 INTRODUCTION

2

3

4

Please state your name and business address for the record.

My name is Stephen Ahearn. My business address is 1110 West Washington,

Suite 220, Phoenix, Arizona 85007.

5

6 Q.

7

8

9

10

11

12

13

14 Energy Off ice.

15

16

Please state your educat ional background and qual i f icat ions in  the ut i l i ty

regulation field.

l have been employed by the state of Arizona as the Director of the Residential

Utility Consumer Office ("RUCO") since January 2003. From 1998 through 1999,

l  was employed at  the Arizona Corporat ion Commission in the capacity of

Executive Consultant. From 1990 to 1998, I was actively involved with utility

regulation at the Commission and utility policy-making at the Legislature in my

role as the Manager of  Planning and Policy at the Department of  Commerce

Addit ional ly,  I have had t ra in ing in ut i l i ty ratemaking and

te lecommunica t ions po l icy  conducted  by NARUC and New Mexico  Sta te

University, respectively. Finally, l have an MBA in Finance from UCLA.

17

18 BACKGROUND

19 What is the self-build option of Decision No. 67744 to which the caption of this

20 docket refers?

21

22

23

The Commission's Decision No. 67744 adopted, with modifications, a Settlement

Agreement regarding a 2003 rate application by Arizona Public Service Company

("APS"). The Settlement Agreement included a partial restriction on APS putting

Q.

A.

A.

Q.

A.

1
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1

2

3

4

into service any self-built generation prior to January 1, 2015 without the prior

approval of the Commission (the "Self-Build Moratorium").1 The Settlement

Agreement outlined what APS was to include in any application for such

authorization to self-build,2 and indicated that certain acquisitions by APS would

not be considered "self-build" for purposes of the restrictions'5

6

7

8

g

10

11

12

Why was the Self-Build Moratorium adopted?

The Settlement Agreement also included a term whereby APS was permitted to

include in its rate base, at a significant discount from their construction costs,

generation facilities that had been constructed by its affiliate Pinnacle West

Energy Corporation ("PWEC").4 According to Decision No. 67744, the Self-Build

Moratorium was designed to address the potential anti-competitive effects that

could be associated with including the PWEC assets in APS' rate base.513

14

15 Was the Self-Build Moratorium meant to be an absolute ban on APS constructing

16 its own generation facilities through 2014?

17 No. First, as I noted above, there were a number of relatively narrow types of

18

19

20

resources that were specifically excluded from the Moratorium (e.g., temporary

resources for system reliability, renewable resources).5 Second, the Settlement

Agreement explicitly permitted APS to seek exceptions to the Moratorium. In

1

2

3

Decision No. 67744, Settlement Agreement at 1174.
ld. at 'll 75.
ld. at 1174. In adopting the Settlement Agreement, the Commission narrowed this exception

slightly. See Decision No. 67744 at 25.
Decision No. 67744, Settlement Agreement at 11116, 7.
Decision No. 67744 at 25.
Decision No. 67744 at 25 and Settlement Agreement at 1174.

5

6

Q.

A.

Q.

A.

2
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1

2

3

4

5

6

7

8

9

the event the wholesale market did not develop adequately and that APS

therefore wasn't able to meets its resource needs cost-effectively from that

market, APS was given the opportunity to build its own generation resources.7

Prior to any such efforts to self-build, however, APS was required to demonstrate

to the Commission that the wholesale market had in fact failed to produce

resources that were cost-effective when compared with APS' costs to self-build.

The Settlement Agreement explicitly stated that the Moratorium "shall not be

construed as relieving APS of its existing obligation to prudently acquire

generating resources," including seeking the permitted authorization to self-

bui|d.810

11

12 Has APS sought authorization from the Commission to build generation assets

13 when the competitive market was not able to produce a more cost-effective

14 alternative?

15

16

17

18

19

20

21

Yes it has, and the Commission approved APS' application to do so. In Docket

No. E-01345A-06-0464, APS sought Commission approval to purchase a new

generation resource in APS' Yuma load pocket. The Commission held a hearing

in January 2007 and granted approval of APS' request in Decision No. 69400

(March 30, 2007). While the Commission did hold four days of hearing in that

proceeding, it indicated in its Decision that an evidentiary hearing may not be

necessary for every application for authority to self-build, and the Commission

See my Direct Testimony in support of the Settlement Agreement, filed September 27, 2004, at
7, Docket No. E-01345A-03-0437.

Decision No. 67744, Settlement Agreement et 1[ 76.

Q.

A.

3
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1

2

3

declined to impose specific procedural requirements for any future disputes

regarding the requirements of the Settlement Agreement related to self-building

of generation.9

4

5

6

7

Why is the Commission now considering whether to modify the self-build

provisions of Decision No. 67744?

in 2005, after the Commission approved the Settlement Agreement in Decision

8

Q

No. 67744, APS filed another rate application. That application went to hearing

in the Fali of 2006. While that hearing was underway, Commissioner Hatch-

10

11

12

13

Miller issued a letter in that proceeding expressing concern that, because of the

Self-Build Moratorium, APS may face challenges in procuring additional power

supplies and that volatile natural gas prices and potential gas supply and delivery

constraints might make competitive procurement problematic.1°

14

15

16

17

Between the conclusion of the 2005 rate case hearing in December 2006 and the

Open Meeting to resolve it in June 2007, the Commission heard the Yuma self-

build application and adopted Decision No. 69400. At the Open Meeting on the

2005 rate case the Commission discussed an amendment to the Recommended18

19 Opinion and Order that would have streamlined the procedure by which APS

20 could seek an exception to the Self-Build Moratorium. Ultimately, the

21 Commission instead adopted an amendment that required its Hearing Division to

22 initiate this proceeding. On its face Decision No. 69663 merely orders the

Decision No. 69400 at 18.
October 24, 2006 Letter from Commissioner Hatch-Milier in Docket No. E-01345A-05-0816 et al.

Q.

A.

g

10

4



Direct Testimony of Stephen Ahead
Docket No. E-01345A-07-0420

1

2

3

4

Hearing Division to conduct a proceeding pursuant to A.R.S. § 40-252 to

consider modifying Decision No. 67744 relating to the self-build option, but the

Decision says nothing about why the Commission is requiring the proceeding.

Based on the Commissioners' discussion that led to the amendment, however, it

5

6

appears that the Commission envisions this proceeding as potentially involving

more than just streamlining the process by which APS can seek an exemption

from the Self-Build Moratorium.7

8

9 RUCO IS NOT PROPOSING MODIFICATIONS

10 Does RUCO believe that the Self-Build Moratorium needs to be modified?

11

12

13

14

15 those resources.

16

17

18

19

20

21

No. RUCO is not proposing any modifications to the Moratorium. I believe that

the Settlement Agreement and Decision No. 67744 established an appropriate

balance between reliance on the wholesale electric market and requiring APS to

meet its load by using the most cost-effective resource-regardless of who owns

RUCO strongly supports the Commission's statement in

Decision No. 69400 that APS must be permitted to pursue self-building

generation resources if that is the most prudent option." I believe that the

obligation that APS has to seek an exemption from the Self-Build Moratorium if

reasonably priced resources are not available in the wholesale market is the key

aspect of the Settlement Agreement that makes the Self-Build Moratorium, as a

whole, appropriate.

22

11 See Decision No. 69400 at 17-18.

A.

Q.

5
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Since I don't know what other parties might be proposing in their testimony filed

concurrently with mine, I will reserve judgment on any proposals others make

until I see them, and l will offer any necessary response to them in my rebuttal

testimony.

1

2

3

4

5

6 Q.

7 A.

Does this conclude your testimony?

Yes.

l 6
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1 INTRODUCTION

2

3

4

Please state your name and business address for the record.

My name is Stephen Ahearn. My business address is 1110 West Washington,

Suite 220, Phoenix, Arizona 85007.

5

6
7
8
9

Have you previously filed testimony in this docket?

Yes, I filed direct testimony on January 11 , 2008.

10
11
12

13

14

What is the purpose of your rebuttal testimony?

I respond to elements of the testimonies provided by other parties filed on or after

January 11. Specifically, I will address matters raised by the ACC Staff, Arizona

Public Service ("Company") and interveners Sempra and the Electric Generation

15 Alliance.

16

17

18

19

20

21

22

23

24

25

26

Please summarize your testimony.

As an active participant in the Settlement Agreement, RUCO would not support

an outright prohibition on utility self-build of generation. That element of the

Settlement Agreement was an important component in RUCO's decision to join

as signatory to the agreement. As stated in my direct testimony, the Company is

required to show that any proposal to self-build generation must meet a threshold

of proof determined by the ACC staff before granting any exemption to the

"Moratorium." That check-and-balance relationship rightly places responsibility on

the two participants ultimately responsible for the self-build decision, and for

dealing with its consequences-the ACC Staff and the Company. The existence

2.

x.

Q.

A.

Q.

4.

A.

Q.

1
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1

2

3

4

of a self-build option should be maintained, although this docket has presented

an ample record of suggested procurement process improvement to achieve the

desired result of a reliable, least cost generation system that is able to take

advantage of markets where they are able to deliver lower prices.

5

6

7

What do other parties generally identify as shortcomings of the existing

generation procurement system, and what remedies are the parties proposing?

8 Gther parties identify weaknesses-real and/or perceived-in the existing

9

10

11

12

13

14

15

bidding processes that could frustrate procurement success. Electric Generation

Alliance witness Trammel suggests the process can only yield a truly competitive

result if the incumbent is foreclosed from the possibility to self-build, in essence

by removal of the utility opportunity to rig the outcome of the bid process.

Trammel also raises the issue of risk transfer in the event of utility self-build cost

overruns, and suggests several remedies to the perceived shortcomings of the

existing role of Independent Monitors.

16

17

18

19

ACC Staff proposes an administrative tightening of the RFP process through the

utilization of a regime of Best Practices, with the backstop of cost disallowance in

an after-the-fact prudence determination as the ultimate discipline to prevent

20 utility self-dealing .

21

Q.

A.

2
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1

2

Sempra joins with Staff in suggesting the adoption of Best Practices, but goes

further than Staff by proposing that they are made a mandatory element of the

3 procurement process.

4

5

6

7

Conversely, the Company does not acknowledge deficiencies in the existing

process, instead suggesting timetables of varying lengths for approval of a self-

build application, depending on the participation of an independent Monitor.

8

9 What is your response to the concerns of the other parties?

10

11

12

13

14

15

Staff has chosen an appropriate remedy for the perceived problems that exist at

this time. Mandating a Best Practices for this Company alone could be

discriminatory, although RUCO would support the inclusion of the debate about

whether the application of best procurement practices contributes to, and

supports, the achievement of an Integrated Resource Plan in the IP-related

conversation taking place apart from this docket.

16

17

18

19

20

21

22

If reliance on wholesale markets and independent generation can be proven to

be consistent with, and flexible enough to accommodate, changing regulatory

policy responding to new environmental and resource imperatives, then RUCO

will be supportive of efforts to bolster the independent sector and will support

strengthening of the procurement process-possibly including a more aggressive

role of an independent monitor as envisioned by intervenor Electric Generation

23 Alliance. However, this docket will not in itself answer this question, so RUCO

A.

Q .

3
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1

2

supports the intermediate position with respect to Best Practices proposed by the

ACC Staff.

3

4

5

6

7

8

Do you have any concluding comments?

The intewenors in the matter raise legitimate, intuitive concerns about the effect

of the incumbent utility role in determining winning and losing bids. More can be

done to assure the legitimacy of the bidding process, and a good place to begin

is with the adoption of Best Practices and the assurance by the ACC Staff that its

9

10

after-the-fact analysis of the bidding process itself will not allow the transfer of

risk to the ratepayer identified by the Alliance.

11

12 Does this conclude your testimony?

13 Yes.

14

A.

Q.

A.

Q.

4
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EXECUTIVE SUMMARY
ARIZONA PUBLIC SERVICE COMPANY

DOCKET no. E-01345A-07-0420

This  te s timony a ddre s se s  S ta ffs  pos ition conce rning the  s e lf-build option for Arizona
P ublic S e rvice  Compa ny ("AP S ") tha t wa s  in the  S e ttle me nt Agre e me nt a pprove d by De cis ion
No. 67744.

S ta ff recommends tha t no modifica tion to Decis ion No. 67744 be  made  a t this  time . The
se lf-build provis ions  continue  to e ncoura ge  AP S  to obta in re source s  to se rve  its  cus tome rs  by
seeking the best options.

i
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Page 1

1 INTRODUCTION

2

3

4

Q. Please state your name and business address.

My na m e  is  Ba rba ra  Ke e ne . My bus ine s s  a ddre s s  is  1200 We s t Wa s hington S tre e t,

P hoenix, Arizona  85007.

Q, By whom are you employed and in what capacity?

I am employed by the Utilities Division of the Arizona Corporation Commission as a

Public Utilities Analyst Manager. My duties include supervising the energy portion of the

1.

5

6

7

8

9

10

11

12

13

Q, As part of your employment responsibilities, were you assigned to review matters

contained in Docket No. E-01345A-07-0420?

Yes.

Q- What is the subject matter of this testimony?

This  te s timony will a ddre ss  S ta ffs  pos ition conce rning the  se lf~build option for Arizona

Public Service  Company ("APS") tha t was approved by Decision No. 67744.

DECISION no. 67744 AND SETTLEMENT AGREEMENT

Did Decision No. 67744 approve a settlement agreement for an APS rate case?Q-

A. Yes. De cis ion No. 67744 a pprove d a  se ttle me nt a gre e me nt ("S e ttle lne nt Agre e me nt")

with modifica tions in Docke t No. E~01345A-03 -0437.

14

15

16

17

18

19

20

21

22

23

24

25

26

Q. Was Staff a party to the Settlement Agreement?

A.

A.

A.

A.

A. Yes. S ta ff was a  party to the  Se ttlement Agreement, a long with 21 other entities .
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Page 2

1

2

Q~ What does the Settlement Agreement contain concerning a self-build option?

A. The  Se ttlement Agreement conta ins the  following paragraph:

3

4

5
6
7
8
9

10
11
12

74. AP S  will not pursue  a ny se lf-build option ha ving a n
in-se rvice  da te  prior to J anuary l, 2015, unless  expressly authorized
by the  Commis s ion. For purpos e s  of this  Agre e me nt, 's e lf-build'
does  not include  the  acquis ition of a  gene ra ting unit or inte re s t in a
ge ne ra ting unit from a  non-a ffilia te d me rcha nt or utility ge ne ra tor,
th e  a c q u is it io n  o f te m p o ra ry g e n e ra tio n  n e e d e d  fo r s ys te m
re liability, dis tributed gene ra tion of le ss  than fifty MW pe r loca tion,
renewable  re sources , or the  up-ra ting of APS  genera tion, which up-
ra ting sha ll not include  the  insta lla tion of new units .

Q- What else is in the Settlement Agreement concerning the self-build issue?

13

14

15

16

17

18

19

20

21

22

23

24

AP S  ca n se e k a uthoriza tion from the  Commiss ion to se lf-build prior to 2015, if AP S  ca n

show tha t a n e xce ption to the  se lf-build mora torium is  wa rra nte d. P a ra gra ph 75 of the

Settlement Agreement lis ts  items tha t APS needs to address when requesting Commission

a uthoriza tion to  s e lf-build  ge ne ra tion prior to  2015. P a ra gra ph 76 re a ffirm s  AP S '

obliga tion to prudently acquire  genera ting resources in order to serve  its  customers.

25

26

27

28

A.

In pla ce  of the  s e lf-build option, P a ra gra ph 78 re quire d AP S  to is s ue  a  Re que s t for

P roposa ls  ("RFP") no la te r than the  end of 2005 seeking long-tenn future  resources  of not

le ss  tha n 1,000 MW for 2007 a nd be yond. No AP S  a ffilia te  wa s  pe rmitte d to pa rticipa te

in tha t RFP . An independent monitor appointed by the  Commiss ion or S ta ff is  required if

any APS  a ffilia te  pa rticipa tes  in any othe r competitive  solicita tion for long-te rm resources

conducte d by AP S . In a ddition, P a ra gra ph 79 provide d for S ta ff to conduct a  se rie s  of

workshops on power procurement issues.
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1 Q- How did Decision No. 67744 modify the Settlement Agreement in regard to the self-

2 build issue?

3 De c is ion  No . 67744  modifie d  the  de fin ition  o f "s e lf-bu i1d" to  inc lude  the  a cqu is ition  o f a

4

5

6

7

8

ge ne ra ting  unit or in te re s t in  a  ge ne ra ting  unit from a ny me rcha nt or u tility ge ne ra tor, The

De c is io n  a ls o  re q u ire s  AP S  to  o b ta in  th e  C o m n lis s io n 's  e xp re s s e d  a p p ro va l fo r AP S '

a cquis ition of a ny ge ne ra ting fa c ility or in te re s t in  a  ge ne ra ting fa c ility purs ua nt to  a n RFP

or o the r compe titive  s o lic ita tion  is s ue d  be fore  J a nua ry l,  2015 . Tha t de te rmina tion  would

n o t  b e  c o n s tru e d  a s  s ig n a lin g  th e  u lt im a te  re g u la to ry t re a tm e n t  a c c o rd e d  to  s u c h

9 ge ne ra ting  fa c ility.

10

11 Q, What are the merits of the provisions in the Settlement Agreement regarding the

12 s e lf-b u ild  m o ra to riu m ?

13 Various testimonies in Docket No. E~01345A-03-0437 addressed the merits of the

14

15

S e ttle me nt Agre e me nt's  re quire me nts  for compe titive  procure me nt of powe r, inc luding the

s e lf~build  provis ions . In  s umma ry, the s e  inc lude  the  fo llowing:

16

17 Th e  c o m p e titive  p ro c u re m e n t p ro vis io n s are consistent with the Commission's

18

1

19

commitment to wholesale competition as expressed in its Track A and Track B

orders (Decision Nos. 65154 and 65743).

20

2 1

22

Th e  s e lf-b u ild  m o ra to riu m  p ro vid e s  a  s u b s ta n t ia l o p p o rtu n ity fo r  m e rc h a n t

ge ne ra tion to  be  a n  a lte ra tive  to  u tility-cons truc te d  ge ne ra tion.

23

24

25

26

The  pro-compe titive  provis ions  provide  ba la nce  to  the  pote n tia lly a n ti-compe titive

e ffe c ts  of ra te  ba s ing the  a ffilia te  a s s e ts  a nd s trike  a  ba la nce  be twe e n ma rke t a nd

non-ma rke t a pproa che s  .

A.

A.

l l HIIIH Lu a l  l l  l l  w e  l l
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1 The  s e 1f~bui1d m ora torium  doe s  not a pply to  te m pora ry ge ne ra tion ne e de d for

2 s ys te m  re lia bility.

3

4

5

6

The  se lf-build mora torium is  subje ct to a  sa fe ty me cha nism tha t pe rmits  AP S  to

s e e k a n e xe mption from the  Commis s ion if the  whole s a le  ma rke t ca nnot cos t-

effectively meet the  needs of APS ' customers.

7

8

9

The  s e lf-bu ild  m ora torium  provis ions  provide  the  m e rcha nt com m unity with  a n

opportunity to com pe te , while  a t the  s a m e  tim e  pre s e rving AP S ' a bility to m a inta in

re lia ble  s e rvice .10

11

12 Q. Have any Commission activities involving procurement of resources occurred since

Decision No. 67744?13

14 Ye s . The re  ha ve  be e n thre e  Commiss ion a ctivitie s  tha t a re  re le va nt to this  discuss ion,

15

16 Q- What was the first activity"

17 A.

18

The  firs t a ctivity wa s  AP S ' a pplica tion for a pprova l to purcha se  a  powe r pla nt in the  Yuma

a re a  (Docke t No. E-01345A-06-0464).

19

20 Q- Were issues concerning procurement raised during the proceeding?

21 A. Ye s . Some of the interveners raised issues regarding APS' conduct in its solicitation.

22

23

24

25
I

26

A.

The y fe lt tha t a n inde pe nde nt m onitor s hould ha ve  be e n a ppointe d to  ove rs e e  the  RFP

proce ss  be ca use  APS ha d pre pa re d its  dire ct build a lte rna tive  e s tima te  during the  course  of

the  RFP . An APS  e mploye e  who ha d a cce ss  to confide ntia l bids  ha d pre pa re d APS ' dire ct

build a lte rna tive  e s tim a te , a nd AP S  did not com ple te  the  e s tim a te  until a fte r s e le ction of

the  supe rior bid in the  RFP  proce ss . APS  the n re que s te d Commiss ion a uthority to proce e d



Direct Testimony of Barbara  Keene
Docke t No. E-01345A-07-0_20
Page 5

1

2

3

e ithe r with  the  s upe rio r b idde r o r with  the  AP S  d ire c t bu ild  a lte ra tive . Although

P a ra gra ph 78 of the  S e ttle me nt Agre e me nt re quire s  a n inde pe nde nt monitor if a n AP S

a ffilia te  pa rticipa te s  in a  compe titive  solicita tion, no AP S  a ffilia te  ha d bid in the  Yuma

RFP .4

Q, What was the second Commission activity relevant to this discussion?

5

6

7

8

9

10

A. The  second activity was  the  AP S  ra te  ca se  tha t re sulted in Decis ion No. 69663 (J une  28,

2007). De cis ion No. 69663 orde re d tha t a  ne w docke t be  ope ne d to cons ide r modifying

De cis ion No. 67744 re la ting to the  se lf-build option. This  re sulte d in the  ope ning of the

current docke t.

Q, What was the third Commission activity relevant to this discussion?

A. The  Commission recently issued Decis ion No. 70032 which adopted Recommended Best

Practices for P rocurement ("Best P ractices").

Q, Are there any inconsistencies between the Settlement Agreement and the Best

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

A.

P ra c tice s ?

No. Howe ve r, the  Be s t P ra c tice s  go be yond the  S e ttle m e nt Agre e m e nt in  tha t the  Be s t

P ra c tic e s  in c lu d e  (1 ) a  p ro vis io n  to  h a ve  a n  in d e p e n d e n t m o n ito r u s e d  fo r a ll R FP

proce s s e s  for procure m e nt of ne w re s ource s  a nd (2) a  provis ion for the  utility to provide

the  inde pe nde nt m onitor, one  we e k prior to the  bid s ubm itta l de a dline , a  copy of a ny bid

propos a l pre pa re d by the  u tility or its  a ffilia te , or a ny be nchm a rk or re fe re nce  cos t the

u tility ha s  de ve lope d  a ga ins t which  to  e va lua te  the  b ids . S ta ff be lie ve s  tha t the  Be s t

P ra c tic e s  a p p ro p ria te ly a d d re s s  th e  is s u e s  ra is e d  b y th e  in te rve n e rs  in  th e  Yu m a

proce e ding.
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1 Q, Is APS required to follow the Best Practices?

2

3

4

5

6

7

8

No. The  Best P ractice s  a re  not pre scriptive , but S ta ff be lieves  tha t they provide  a  means

by which proce dure s  for obta ining ne w re source s  a re  fa ir, tra nspa re nt, a nd re sult in the

most economica l re sources  be ing se lected. It is  S ta ffs  expecta tion tha t AP S  would follow

the  Best P ractices . Fa ilure  to do so could be  cons ide re d in a  prude nce  de te rmina tion.

Ce rta inly, if AP S  we re  to follow the  Be s t P ra ctice s , it might be  a ble  to a void the  is sue s

tha t it faced in the  Yuma proceeding. Although the  Best P ractices a re  not manda tory, they

could become manda tory if they a re  incorpora ted in the  rulemaldng on Resource  P lanning

tha t is  currently underway.9

10

11 Q-

12

Has anything changed that causes Staff to no longer support the Settlement

Agreement in regard to the self-build provisions?

13

1 4

No. S ta ff continue s  to support the  S e ttle me nt Agre e me nt. The  s e lf-build provis ions

continue  to encourage  APS  to obta in resources to se rve  its  customers by seeking the  best

options .

Q, Does Staff recommend any changes to Decision No. 67744 in regard to the self-build

I

A.

issue?

No. Staff does not recommend any changes to Decision No. 67744 at this time because

Staff continues to support the Settlement Agreement.

SUMMARY OF STAFF RECOMMENDATIONS

Q, Please summarize Staff's recommendation.

15

1 6

17

18

1 9

2 0

21

2 2

23

2 4

25

A.

A.

A. S ta ffs  re comme nda tion is  tha t no modifica tion to the  S e ttle me nt Agre e me nt or De cis ion

No. 67744 be  made a t this time.
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Q, Does this conclude your direct testimony?1

2 A . Yes, it does.

I

I

I
1

i

r

|
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Education

B.S .
M.P .A.
A.A.

Political Science, Arizona State University (1976)
Public Administration, Arizona State University (1982)
Economics, Glendale Community College (1993)

I Additional Training

Management Deve lopment P rogram - S ta te  of Arizona , l986-l987
UP LAN Tra ining .- LCG Consulting, 1989, 1990, 1991
va rious  s e mina rs , workshops , a nd confe re nce s  on ra te ma ldng, e ne rgy e fficie ncy, ra te

de s ign, compute r skills , la bor ma rke t informa tion, tra ining tra ine rs , a nd Ce nsus
products

Employment History

P u b lic  Utilit ie sArizona Corporation Commission, Utilities Division, Phoenix, Arizona:
Analyst Manager (May 2005-present). Supervise the energy
Telecommunications and Energy Section. Conduct economic and policy
utilities. Coordinate worldng groups of stakeholders on various issu
recommendations and present testimony on electric resource planning,
contracts, energy efficiency programs, and other matters. Responsible
operating UPLAN, a computer model of electricity supply and production costs.

portion o f the
a na lyse s  of public

es. P re pa re  S ta ff
ra te  de s ign, s pe cia l
for m a inta ining a nd

I

Arizona Corporation Commission, Utilities Division, Phoenix, Arizona: Public Utilities
Analyst V (October 2001-May 2005), Senior Economist (July 1990-October 2001),
Economist II (December 1989-July 1990), Economist l (August 1989-December 1989).

n

Conduct e conom ic  a nd policy a na lys e s  of public  utilitie s . Coordina te  working  groups  of
stakeholders on various issues, P repare  S ta ff recommendations and present testimony on e lectric
resource  planning, ra te  design, specia l contracts , ene rgy e fficiency programs, and othe r ma tte rs .
Re spons ible  for ma inta ining a nd ope ra ting UP LAN, a  compute r mode l of e le ctricity supply a nd
production costs .

Arizona Department of Economic Security, Research Administration, Economic Analysis
Unit: Labor Market Information Supervisor (September 1985-August 1989), Research and
Statistical Analyst (September 1984-September 1985), Administrative Assistant (September
1983-September 1984). Supervised professional staff engaged in economic research and
analysis. Responsible for occupational employment forecasts, wage surveys, economic
development studies, and over 50 publications. Edited the monthly Arizona Labor Market
Information Newsletter, which was distributed to about 4,000 companies and individuals.
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Tes timony

Re s ource  P la nning for Ele c tric  Utilitie s  (Docke t No. U-0000-90-088),  Arizona  Corpora tion
Commission, 1990, testimony on production costs  and system re liability.

Trico  E le c tric  Coope ra tive  Ra te  Ca s e  (Docke t No. U-1461-91~254),  Arizona  Corpora tion
Commiss ion, 1992, te s timony on de ma nd-s ide  ma na ge me nt a nd time -of~use  a nd inte rruptible
power ra tes .

Na vopa che  Ele ctric Coope ra tive  Ra te  Ca se  (Docke t No. U-1787~91-280), Arizona  Corpora tion
Commission, 1992, testimony on demand-side management and economic development ra tes.

Ariz o n a  E le c tric  P o we r C o o p e ra tiv e  R a te  C a s e  (Do c ke t No .  U-1 7 7 3 -9 2 -2 1 4 ),  Ariz o n a
Corpora tion Commission, 1993, testimony on demand-side  management, inte rruptible  power, and
rate  design.

Tucson Ele ctric P owe r Compa ny Ra te  Ca se  (Docke t Nos . U-1933-93-006 a nd U-1933-93-066)
Arizona  Corpora tion  Com m is s ion ,  1993 ,  te s tim ony on  de m a nd-s ide  m a na ge m e nt a nd  a
cogeneration agreement.

Resource Planning for Electric Utilities (Docket No. U-0000-93-052), Arizona Corporation
Commission, 1993, testimony on production costs, system reliability, and demand-side
management,

Duncan Valley Electric Cooperative Rate Case (Docket No. E-01703A~98-0431), Arizona
Corporation Commission, 1999, testimony on demand-side management and renewable energy.

Tucson Electric Power Company vs. Cyprus Sierrita Corporation, Inc. (Docket No. E-0000I-99-
0243), Arizona Corporation Commission, 1999, testimony on analysis of special contracts.

Arizona  P ublic  S e rvice  Compa ny's  Re que s t for Va ria nce  (Docke t No. E~01345A-01-0822),
Arizona  Corpora tion Commission, 2002, te s timony on competitive  bidding.

Generic Proceeding Concerning Electric Restructuring Issues (Docket No. E-00000A-02-0051),
Arizona Corporation Commission, 2002, testimony on affiliate relationships and codes of
conduct.

Tucs on Ele c tric  P owe r Com pa ny's  Applica tion for Approva l of Ne w P a rtia l Re quire m e nts
S e rv ic e  Ta riffs ,  Mod ific a tion  o f E xis ting  P a rtia l Re qu ire m e n ts  S e rv ic e  Ta riff 101 ,  a nd
Elimina tion of Qua lifying Fa cility Ta riffs  (Docke t No. E-01933A-02-0345) a nd Applica tion for
Approva l of its  S tra nde d Cos t Re cove ry (Docke t No. E-01933A-98-0471), Arizona  Corpora tion
Com m is s ion,  2002,  te s tim ony on propos a ls  to  e lim ina te ,  m odify,  or in troduce  ta riffs  a nd
testimony on the  modifica tion of the  Marke t Genera tion Credit.

Arizona  P ublic S e rvice  Company's  Applica tion for Approva l of Adjustment Mechanisms (Docke t
No. E-01345A-02-0403), Arizona  Corpora tion Commiss ion, 2003, te s timony on the  propose d
Power Supply Adjustment and the  proposed Competition Rules Compliance  Charge .
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side management, and rate design.
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Commission, 2005, testimony on the Environmental Portfolio Standard, demand-side
management, special charges, and Rules, Regulations, and Line Extension Policies.

Arizona  P ublic  S e rvice  Compa ny (Docke t Nos . E-01345A-03-0_37 a nd E-01345A-05-0526),
Arizona  Corpora tion Commiss ion, 2005, te s timony on the  P la n of Adminis tra tion of the  P owe r
S upply Adjus tor.

Arizona  P ublic  S e rvice  Com pa ny Em e rge ncy Ra te  Ca s e  (Docke t No. E-01345A-06-0009),
Arizona  Corpora tion Commission, 2006, te s timony on bill impacts .

Arizona Public Service Company Rate Case (Docket Nos. E-01345A-05-0816, E-01345A-05-
0826, and E-01345A-05-0827), Arizona Corporation Commission, 2006, testimony on funding
for renewable resources, net metering, green pricing tariffs, and a Power Supply Adjustor
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of-use, direct load control, and renewable energy.

Pub lications
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"Annua l Pay in Metropolitan Areas" - J anuary 1988
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"The  Growing Tempora ry He lp Industry" - Februa ry 1988
"Upda te  on the  Consumer Expenditure  Survey" - April 1988
"Employee  Leasing" - August 1988
"Metropolitan Countie s  Benefit from S ta te 's  Growing Industrie s" - November 1988

"Arizona  Ne twork Gives  S ma ll Firms He lping Hand" - J une  1989

Ma jor contributor to the  following books  publis he d by the  Arizona  De pa rtm e nt of Econom ic
Security:

Annual Planning Information - editions from 1984 to 1989
Hispanics in Transition - 1987

(with David Berry) "Contracting for Power," BusinessEconomics, October 1995.

(with Robert Gray) "Customer Selection Issues," NRRI QuarterLv Bulletin, Spring 1998.

Reports

(with Ta s k Force ) Re port of the  Ta s k Force  on the  Fe a s ibility of Imple me nting S liding S ca le
Hookup Fees . Arizona  Corpora tion Commission, 1992.

Customer Repayment of Uliliry DSM Costs, Arizona Corporation Commission, 1995,

(with Working Group) Report of the Participants in Workshops on Customer Selection Issues,"
Arizona Corporation Commission, 1997.

"DS M Workshop P rogress  Report," Arizona  Corpora tion Commission, 2004.

l

(with Erin Casper) "Staff Report on Demand Side Management Policy," Arizona Corporation
Commission, 2005,
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EXECUTIVE SUMMARY
CONSIDERATION TO MODIFY DECISION no. 67744

RELATING TO THE SELF-BUILD OPTION
DOCKET no. E-01345A-07-0420

This testimony addresses S ta ffs  response  to the  following direct testimonies:

Mr. P a trick Dinke l on be ha lf of AP S ,
Mr. The odore  E. Robe rts , on be ha lf of Me s quite  P owe r, L.L.C., S outhwe s te rn
P ower Group II, L.L.C, and Bowie  P ower S ta tion, L.L.C., and
Ben C. Trammell, J r., on beha lf of the  Electric Genera tion Alliance .

S ta ffs  recommendations a re  as  follows:

There  should not be  a  timetable  for se lf-build proceedings.
The  Be s t P ra ctice s  should not be  inte gra te d into the  S e ttle me nt Agreement and
Decis ion No. 67744.
The  Best P ractices should not be  modified for APS.
No modifica tion to the  S e ttle me nt Agre e me nt or De cis ion No. 67744 should be
made a t this time.

i

i

l4
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1 INTRODUCTION

Please state your name and business address.2

3

4

Q-

A. My na m e  is  Ba rba ra  Ke e ne . My bus ine s s  a ddre s s  is  1200 We s t Wa s hington S tre e t,

P hoenix, Arizona  85007.

5

6 Q- Have you previously tiled testimony in this docket?

A. Ye s . I file d Dire ct Te s timony a ddre ss ing S ta ffs  pos ition conce rning the  se lf-build option

for Arizona  Public Se rvice  Company ("APS") tha t was approved by Decis ion No. 67744.

Q. As part of your employment responsibilities, were you assigned to review the Direct

Testimonies of other parties in this docket"

7

8

9

10

11

12 A. Yes.

Q-

13

14

15

16

17

18

A.

What is  the  s ub ject matter o f th is  tes timony?

This  te s timony will address  S ta ffs  re sponse  to the  following Direct Testimonies:

Mr. P a trick Dinke l on be ha lf of AP S ,

Mr. The odore  E. Robe rts , on be ha lf of Me s quite  P owe r, L.L.C., S outhwe s te rn

P ower Group II, L.L.C, and Bowie  P ower S ta tion, L.L.C., and

Ben C. Trammell, J r., on beha lf of the  Electric Genera tion Alliance .19

20

21

22

23

24

25

26

RE S P O NS E  TO  DIRE CT TE S TIMO NY O F  MR.  P ATRICK DINKE L

Q, What does  Mr. Dinkel p ropos e  in  h is  Direc t Tes timony?

A. Mr. Dinke l propose s  a  time ta ble  for s e lf-build proce e dings  if AP S  se e ks  a uthoriza tion

from the  Commiss ion to se lf-build prior to 2015. He  propose s  a  90-da y time fra me  for a

Commission decis ion when APS  has  complied with the  Recommended Best P ractices  for

P rocurement ("Best P ractice s"), and the  applica tion includes  a  written acknowledgement
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1 of such complia nce  by the  Inde pe nde nt Monitor, He  propose s  a  180-da y time fra me  to

apply when the  Independent Monitor or a  bidder has identified materia l concerns about the

fa irness  of the  procurement process  or if an Independent Monitor was  not involved in the

proce s s .

2

3

4

5

6

7

8

9

Q- What is Staff's response to the proposal for a timetable for self-build proceedings?

1 0

Sta ff is  oppose d to a  time ta ble  for se lf-build proce e dings . The Commission needs

adequate  time  to review an applica tion. It is  difficult to know how much time  would be

needed for the  review without considering the specifics of each application, and for that

re a son, uniform proce dura l de a dline s  te nd to cons tra in the  Commiss ion's  a bility to

adequately consider each case.1 1

1 2

Q, Have there been many self-build proceedings?13

1 4 A. No. In fact, to the  bes t of my knowledge , the re  has  only been one  (the  Yuma  proceeding)

thus  fa r. Ove r 250 da ys  e la pse d be twe e n AP S ' filing of its  a pplica tion in tha t ma tte r a nd

the  is s ua nce  of the  Commis s ion's  orde r. This  e xpe rie nce  would s ugge s t tha t AP S '

recommended time  frames a re  too short. In any event, S ta ff be lieves  tha t it is  too soon to

e s tima te  how long a  typica l "se lf-build" proceeding will take  because  we  la ck expe rience

with the s e  type s  of proce e dings . It is  thus  too e a rly to  e s ta blis h s pe c ific  gove rning

timeframes.

Q, I f  the Commission were to adopt such t imeframes,  does Staff  have any

recommendations?

15

1 6

17

1 8

1 9

2 0

2 1

2 2

23

2 4

25

A.

A. The experience with the Yuma proceeding tends to suggest that the time-frames proposed

by APS are  insufficient. If the  Commission were  to adopt time-fiames, they should be
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1

2

more liberal that those suggested by APS. In addition, the Commission should make it

clear that it retains the authority to extend those time-frames, if necessary.

RESPONSE TO DIRECT TESTIMONY OF MR. THEODORE E. ROBERTS

What does Mr. Roberts propose in his Direct Testimony?Q-

3

4

5

6

7

8

Mr. Robe rts  propos e s  tha t the  Be s t P ra c tice s  be  in te gra te d  in to  the  S e ttle me nt Agre e me nt

a nd De cis ion No. 67744.

9 Q.

10

What is Staff's response to the proposal that the Best Practices be integrated into the

Settlement Agreement and Decision No. 67744?

11 A. Staff is opposed to integrating the Best Practices into the Settlement Agreement and

Decision No. 67744. Proceedings on Resource Planning are currently underway. It is

anticipated that Rulemaking resulting from those proceedings may include the subject of

procurement. The rules may include provisions similar to the Best Practices, but they

might not be identical. If the Best Practices were to be made mandatory for APS, APS

could ultimately be following requirements that differ from the rules required for other

utilities. In this instance, Staff believes that tit is desirable to have uniform standards to

govern procurement I

Q~ Does Mr. Roberts have any other proposal?

A. Ye s . Mr. Robe rts  a ls o  propos e s  to  modify la ngua ge  in  pa ra gra ph  75(b) o f the  S e ttle me nt

Agre e me nt by s triking the  phra s e  "Nom the  compe titive  whole s a le  ma rke t."

I

12

13

14

15

16

17

18

19

20

21

22

23

1

1

A.
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Q, What is Staffs response to modifying the language in paragraph 75(b) of the1

2

3 A.

4

SettlementAgreement?

Staff continues to support the Settlement Agreement as it is and opposes making any

modifications to it at this time. The self-build provisions continue to encourage APS to

obtain resources to serve its customers by seeking the best options.5

6

7

8 Q ,

A. Mr. Trammels  proposes  tha t the  Best P ractice s , with seve ra l modifica tions , be  integra ted

into Decis ion No. 67744.

RE S P O NS E  TO  DIRE CT TE S TIMO NY O F  MR.  BE N c .  TRAMME LL,  J R .

Wb at d o es  Mr. Trammell p ro p o s e  in  h is  Direc t Tes timo n y?

9

10

11

12

13

14

15

Q- What is Staffs response to the proposal that the Best Practices be modified and

integrated into DecisionNo. 67744?

As stated above, Staff is opposed to integrating the Best Practices into Decision No.

67744. Staff is also opposed to modifying the Best Practices at this time. The Best

Practices were recently adopted by the Commission alter input by several entities. As

discussed above, proceedings on Resource Planning are currently underway.

16

17

18

19

20

21

22

23

Q- Can Mr. Trammell suggest modifications to the Best Practices in the Resource

Planning proceedings?

Yes. Those  proceedings a re  the  best venue  for addressing the  subject of procurement for

a ll e le ctric  utilitie s . The  rule s  m a y ultim a te ly include  provis ions  s im ila r to the  Be s t

P ractices . If the  Best P ractices  were  modified in this  proceeding only for AP S , AP S  could

24

25

26

A.

A.

ha ve  procure me nt re quire me nts  tha t diffe r from the  rule s  re quire d for othe r utilitie s . In

S ta ffs  view, this  would be  an undesirable  re sult.



4

Rebutta l Testimony of Barbara  Keene
Docke t No. E-01345A-07-0420
Page 5

1

2

Q, What other topic did Mr. Trammell address?

Mr. Trammell supports an outright prohibition on utility self-build.

3

4

5

6

Q~ What is Staffs response to an outright prohibition on utility self-build?

7

8

9

10

S ta ff continue s  to s upport the  S e ttle m e nt Agre e m e nt with the  s e lf-build m ora torium

s ub je c t to  a  s a fe ty m e c ha n is m  tha t pe rm its  AP S  to  s e e k a n  e xe m ption  from  the

Commis s ion if the  whole s a le  ma rke t ca nnot cos t-e ffe ctive ly me e t the  ne e ds  of AP S '

cus tome rs . S ta ff be lie ve s  tha t the  se lf-build provis ions  of De cis ion No. 67744 re ma in in

the  public inte re s t for the  re a sons  s ta te d in my Dire ct Te s timony, file d on J a nua ry 11,

2008.

11

12

13

SUMMARY OF STAFF RECOMMENDATIONS

Please summarize Staff's recommendations.Q,

14

15

16

17

18

A. Staffs  recommendations a re  as follows:

There  should not be  a  timetable  for se lf-build proceedings.

The  Be s t P ra ctice s  should not be  inte gra te d into the  S e ttle me nt Agre e me nt a nd

Decis ion No. 67744.

The  Best P ractices should not be  modified for APS,

No modifica tion to the  S e ttle me nt Agre e me nt or De cis ion No. 67744 should be

made a t this  time.

19

20

l

21

22

23

Q- Does this conclude your Rebuttal Testimony?

A.

A.

A. Yes, it does.
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